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In construing language bodynot defined in the of the ordi­
nance we also “look the as a attemptto ordinance whole toand
discern meaning by Citythe intended the Trottierframers.” v. of
Lebanon, 117 148, 150, 275,370 (1977).N.H. A.2d 277 The Green­

zoningland permits designated campingordinance “recreational
provided theyareas” are “permanentthat not used as dwellings,”

so their occupants generalthat do not “add to the school popu­or
lation the Zoningof Town of IV,Greenland.” Ordinance Art. 12.
The record that the parkreveals also town allows toresidents travel

utilitytrailers and property.trailers on their Furthermore, we note
that in the zonecommercial where the propertyBunkers’ is located

parksboth trailer and trailer or dealerships per­mobile home are
Takingmitted uses under'the theordinance. ordinance as a whole,

it mayis clear that mobile presenttrailers or homes be elsewhere in
providedthe theytown are not up occupancy.set or installed for

Because the Bunkers’ mobile home has been installednever
on lottheir in a that occupancy,manner would make it fit for we
hold article VII, applicablethat 5 of thesection ordinance is not and

that presencetherefore the of the propertymobile home on their
does not violate the ordinance.

Exceptions sustained; petition dismissed.

All concurred.

Grafton
78-133No.

RumneyTown of

v.

StephenBanel,Edward Banel,Trustee for E.
Victoria Banel & ElizabethJ. C. Banel

15, 1978November



787

Hopkins orally), for theRay Hopkins, H.Plymouth (Williamof&
plaintiff.

Gartrell or-Gartrell, of E.Gallagher, (DonaldConcordCallahan &
ally), for the defendant.

first,areGrimes, this domain caseJ. The in eminentissues
necessity for thefindingin reasonablewhether the trial court erred

taking erred inland, second,and whether the courtof defendant’s
for landruling payinghad rent theplaintiff to continuethat the

com­error wasduring pendency appeal.this We hold that nothe of
mitted.

portion of defend-Rumney town)of has leased a(theThe town
dump nearly thirty years.open burning forant’s land for use as an

cooperation with officialsearly 1971, selectmen,the inAs as town
began practical alternatives inhealth,of to seekof the State division

requirements.comply statutoryof disposalwaste to withmethods
Asanitary mapuponThe decided the landfill method. soilselectmen
eliminatingbeganprepared,of the entire area was and the selectmen

accessibilityfactors such aspotentially suitable sites on the basis of
ifpotentialof were askedThe certain sitesand location. owners

againthey 1973,In and inwilling sell,to and refused.they were
borings property.1975, soil test on defendant’sthe town conducted

property’stests, considering the access!-On the of those andbasis
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bility and well-known location, the selectmen determined that de-
property plannedfendant’s for boringswas ideal the landfill. No test

anymadewere on other site.
In 1976, the thecitizens of town voted in of purchasing,favor or
necessary, taking byif eminent domain property.the defendant’s

failing acquire byAfter to the purchase,land' the selectmen filed
of taking concerninga declaration some fourteen of defend-acres

ant’s Defendant filed in equity seekingland. then a bill to raise the
necessityissue of under RSA (Supp. enjoin498-A to1977)ch. and

taking.the He appeal taking. hearingalso filed an from the A on
appealthe was held a (Walter Murphy,before Master Esq.),L. who

recommended that of takingthe declaration pendingbe vacated a
of necessity,determination and the town, pendingthat samethe de-

termination, pay rent to the defendant for the decree inland. A
accordance Johnson,with that byrecommendation enteredwas J.

hearingThereafter a questionwas held before the same master on the
of necessity. The master thatconcluded the town had shown such

necessity”“reasonable support taking.wouldas the A indecree ac-
cordance finding by Batchelder,with this was entered aJ. After third
hearing, it ordered that the paywas continue totown rent to defend-

pendingant the outcome of appeal. exceptionsthis All were reserved
by Batchelder,and transferred J.

This State’s Act,Eminent Domain Procedure RSA ch. 498-A
(Supp. provides1977), that “it enlargeis not intended to or diminish

rights given bythe anylaw challenge necessityto condemnee to the
anyfor RSA 498-A:l (Supp. uponcondemnation.” Based1977).
language,this the trial rightcourt ruled that a condemnee had the to

necessitycontest the issue, rulingand that became ofthe law the
case. There is no issue before the rulingus as to of thatcorrectness

we express opinionand no regardwith to it.

establishingIn takingthe reason a necessityfor bsolute“[a]
required”; onlyis not rather, necessity”“reasonable beneed shown.

Cooperative Gregg,School 60,Dist. v. 62,111 N.H. 274 787,A.2d
agrees789 (1971). The this anddefendant concedes that the master

ruling provewas correct in the did not have to thatthat town de­
only or forfendant’s land was the suitable site even the best site the

id.;proposed HighwaySee Bd., 120,Latchis Statelandfill. v. 120 Vt.
134 A.2d (1957);191 29A Eminent Domain 91 26(1965);C.J.S. §
Am. Jur. 2d Eminent Domain 113 The defendant(1966). also§
agrees necessary for areasonably providethat it the town to suita­is

disposal claims, however,forble site the of Defendant that itrefuse.
reasonably necessarynot takehas been demonstrated that it is to his
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erredHe that the masteropposed to else’s. contendssomeoneland as
otherregardinggreater and evidencerequiringin considerationnot

sites.

binding onreasonably made,if arefindings,The trial court’s
139Adams, 634, 392118 A.2dArchambault N.H.court. v.this

possiblebut alternativethat all of theThe court found six(1978).
suitability, includ­tofor unrelated soilwere eliminated reasonssites

ofof the ownersaccessibility. Noneing factors of location andthe
willing propertyif their wasremaining to sell eventhe sites were

chosen, emi­Thus, wasbe whatever sitefound to otherwise suitable.
acquisition.procedurethe used fordomain would have to benent

perfectly suitedborings proved property wasThe test that defendant’s
expendedMoreover, alreadyhadto intended the townpurpose.the

public,land, and theimprovingfor the road to defendant’sfunds
bringing theirpractice, tothrough years of accustomedcontinued was

even with­court was entitled to concludeto that site. The trialrefuse
potential sitesboring the otherthat none ofout the test evidence

acceptingany than Evenprovewould more suitable defendant’s land.
sites, wetheory regarding of alternativedefendant’s consideration

concerning thethem and thathold that there was evidencesufficient
There isfindings reasonably be on thecourt’s could made evidence.

fraud, faith,no in the of or abuse of discretion.indication record bad
Atwood, Defend­842, (1976).Brouillard 116 367 596v. N.H. A.2d

exceptions areant’s therefore overruled.

theexcepts requiringto the of the courtThe town order
payment hearing issue,to At on this the mas­of rent thedefendant.

agreed con­partiester that the had that the town shouldconcluded
renting during pendency appeal.the thetinue land of defendant’s

paidnow rule that rent the declara­The town asks us to the so since
againsttaking be to appliedtion of either returned it or defendant’s

finding necessitydamages. arguesThe town that the of revertshould
original filing itdeclaration,back to the of its that title vested in as

requiredof not fortime, paythat and that it should be to rent its
argument.property. disagree originalown We with this The declara­

taking divesting anytion the of itvacated,of was thus town title
acquired. There ofhad is no indication that the final determination

origi­necessity the run back thewas intended to make town’s title to
filing. againstpaidnal The rent need neither returned nor appliedbe

damages.defendant’s

Exceptions overruled.

All concurred.


