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Grimes, trespasswe in case isJ. The decide this criminalissue
ruling statutory oferred in that the defensewhether the trial court

competing harms, 627:3, chargedavailable one withRSA is not to
trespass occupying of a nuclearcriminal for the construction site

power plant. We nohold that error was committed.
during occupation of theDefendant was arrested a mass construc-

chargedtion the He withsite of Seabrook Nuclear Power wasPlant.
criminal totrespass, 635:2, represent himself,RSA elected and was

exceptionstried a jury,before and was convicted. His were trans-
by Mullavey,ferred J.

gave pursuant SuperiorPrior trial to Courtto the defendant notice
rely competing statute,Rule 102 he to theuponthat intended harms

627:3,RSA competingas a At trial court that thedefense. the ruled
permittedbeharms statute would not as a and noted defend-defense

exception. ruled, couldhowever,ant’s The court also that defendant
knowinglyintroduce evidence to that he did not theshow violate

statute;trespass that, uponthe whichcourt,said the sole issue“[is]
competing maythat statute be The defendantused.”harms][the

sought bearingto introduce evidence on this and on dan-defense the
ger of bynuclear itpower, but was excluded the Defendantcourt.

duringread the jury argument,statute to the final and thathis stated
he relied on it when enteredhe the and therefore did not knowsite

breakinghe was the law.

The rulingtrial court correct in the competingwas that
apply partharms defense did not to this case. RSA I in627:3 reads

as follows:
necessaryConduct thewhich actor believes to be to

justifiableharm oravoid to if thehimself another is desir-
ability urgency avoidingand of such outweigh,harm ac-
cording to ordinary reasonableness,standards of the harm
sought to be prevented by definingthe statute the offense
charged. . . .

It statutoryaestablishes defense to theakin common-law defense of
necessity. See Wright,Aldrich v. 53 N.H. 398 State Jack-(1873); v.
son, 552,71 N.H. 53 A. 1021 other(1902). earlyThese and cases

simple situations, killingelsewhere deal with such minkas out of
protectseason to geese, keepingvaluable and childa from school

permissionwithout of They,because serious illness. like the classic
situations contained to 627:3,in the RSAcomments relate to factual
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to decide.sitting jury competencehavelaymen a thethat asmatters
average recognize andperson cantheThey dangerswith thatdeal

dispute.be nothere canabout which
whaton and stateslargely 35.05(a)N.Y. §RSA “is based627:3

Reportof‘choice evils’ doctrine.”Code calls thethe Model Penal
Lawsof CriminalCodificationthe to Recommendof Commission

572:3, (1969).at 19§
forthatthe Model Penal Code statespertinentThe comment to

available, competing must notof valuesto be the issuethe defense
Penallegislative Modelby a choice.been foreclosed deliberatehave

the con-8,1958). In3.-2, Draft No.(Tent.Code Comment No. 1§
legislature the Statepresent both the ofdispute, however,of thetext

choicesdeliberateCongress States have madeand the of the United
162-B;e.g., 42 2011regarding power. See, RSA U.S.C.nuclear ch.

FacilityEnergy EvaluationanRSA 162-H established(1970). ch.
among any proposeddetermine, things, whetherto otherCommittee

andpublic healthfacility “unduly interfere with theand will . ..site
mandatessafety.” 1 of RSA 162-H1(a).RSA 162-H.-9 Section ch.

beanyof needed facilitiesdelay inthat “undue construction
power,forcefullyHaving spoken supportin of nuclearsoavoided.”

legislature intend that nuclearthat the wouldit is inconceivable
breakingjustify ina harm to individualspower be considered such as

such mattersthat it not intended thatthe We are confident waslaw.
scope of RSAbe included within the 627:3.

thecontemplated underof this sortNor were matters
necessity. defense dealtof The common-lawcommon-law defense

generally recognizeddangers harms.andwith imminent from obvious
harms; did it dealdebatable nordid not with nonimminent orIt deal

expresslyoflegislative government hadthat the branchwith activities
Williams,See G. Criminalnot to be harms.sanctioned and found

(2dat and cases cited232, 1961)Law: General 729 ed.The Part §
dangerplants to orpowerTo be considered aallow nucleartherein.

ormeaning either common lawof that defense atharm within the
lay jurors to determine in individualrequirewouldunder the statute

policy veryin a technical field.of and nationalcases matters State
testimony onCompeting produce expertextensivefactions would

power jurors indanger plants,of anddangerthe or lack of nuclear
alreadyto decide determinedeach then be asked issuescase would

to dealby legislature. competing harms statute intendedthe The is
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only readily apparent recognizablewith harms that are and to the
average juror.

oppose powerDefendant and whoothers nuclear have other law-
ful protesting power; therefore, they justi-means of nuclear notare

breakingfied the CriminalScott, 50,in LaFave andlaw. Law at§
trespass387 The act of(1972). criminal was a deliberate calcu-and

lated urgently necessarychoice and not an act that was to avoid a
and danger.clear imminent ofThe matter the Seabrook Nuclear

Power regulatory agenciesPlant has been before the and the courts
of both the opportunityUnited States and this withState a full for

opponentsthe power plantof Op-nuclear construction to be heard.
ponents rightstill try representa-have the to people’sto induce the

Congress changein legislaturetives and the to the The factstatutes.
that their necessity.efforts so far have failed does not make a case of

We have regardreviewed numerous cases and other sources with to
the necessity statutorycommon-law of thedefense and defense of
competing It purposeharms. would serve no to themreview here. It

enough say havingis to so,that done holdwe that the defense of
competing harms inis not available this in the ofState circumstances

statutorythis case. rightDefendant had no or toconstitutional have
it by jury.considered the

Nothing opinionin favoringthis should be construed as or
favoring power.not onlynuclear We deal with the law as it relates to

upon.the defense relied pass uponNor do we the motives of the de­
fendant. Good motives are not a the of crime,defense to commission

inexcept emergency presenta ofcase not here.

The court in jury competingits instruction told that thethe
applied onlyharms statute so asfar defendant denied he acted .know­

andingly, justifiedthat “defendant’s conduct onlycan be or excused
if he urgencyacted in a sense of to an danger,avoid imminent and
this to beis determined in ordinaryaccordance thewith standards of

The exceptionsreasonableness.” defendant took no to the court’s
charge although he asked specifically “anywas if he faultfound with

charge.”the For that reason he cannot complainnow about the in­
struction. State Floyd,v. 116 632,N.H. 365 A.2d 738 (1976).

Moreover, by allowing compet-defendant this backdoor ofuse the
ing statute, gaveharms the court him the benefit of a defense to

hewhich not anywas In event,entitled. we find no error in the use
of the term danger.”“imminent
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the otheror toexceptto to his sentenceonlynot failedDefendant
in State v.by decisionthehe is foreclosedcharge, buttheportion of

Wentworth, date.decided this

Exception overruled.

sit; concurred.the othersBOIS, J., did not
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