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Hillsborough
78-116No.

HampshireNewofThe State

v.

ScarlettMichael

29, 1978December

Rath, Boeckler,attorney generalThomas (JohnD. C. assistant
attorney general, orally), the State.for

Kenna, Manchester, by orally,Bruce of brief and for theE.
defendant.

Bois, presentsJ. forpreservedThis case five issues that were our
by exceptions during areview taken trial at which the defendant was

of sexualaggravated (Supp.convicted felonious assault. RSA 632-A:2
challenges sufficiency evidence,The the of1977). defendant the the

pretrial competencypropriety (Goode, J.)of the Trial Court’s hear­
juvenileforing witnesses, propriety jurythe of certain interstitial in­

structions, alleged hearsay statements, finally,the admission of and
judge’s subsequentthe denial of the motion for adefendant’s mistrial

the display allegedly prejudicialto of and inadmissible evidence to
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doweexception,lastthe defendant’sBecause we sustainjury.the
for our review.presentedthe other issuesnot address

awayluredfemale child was22, 1977, six-year-oldaAprilOn
sexuallyandShe was beatenby an adultplaymatesfrom her male.

that actsdispute the fact thesedoes notmolested. The defendant
hecommitted; that isdispute State’s accusationwere he does the

identity the central issueConsequently,did wasthe one who them.
at trial.

linking the defend-presented juryto theSubstantial evidence was
vic-testimony of theincriminatingant to crime. was thethe Most
hershe leftplaymatestim’s who her when withyoung were with

allegedapartment,the thePhotographs of defendant’smolester.
to theattack,scene of served connect the defendantthe also to

apparentlyof anphotographcrime. Most these adamaging of was
bedbedspread bed,that the defendant’s theblood-stained covered

upon thewhich State contended that the attack occurred.
The in theunderlying dispositiveincident the that we findissue

present halfway through State,case occurred the The elicit-trial. while
ing testimony from police officer, displayed jury ap-a theto what
peared to a bedspread, identification,be blood-stained formarked it
and began attemptan to admit it into evidence.

prior trial,Five months to the the State was aware that
testimonythe of analyzedthe whochemist had tested and the stains

bedspreadon the necessary provebe inwould order to them to be
presumeblood. We must the prosecutor, experiencedthat attor­as an

ney, that testimonyrealized the chemist’s was in order toessential
establish the for admissibilityfoundation incriminatingof this item
of Nevertheless, the presentevidence. chemist was atnot trial evenor

testifyscheduled to Onlyon behalf of the throughState. defense
oversightcounsel coupled with judicial bedspreadtheerror could

have been admitted public prosecutorsinto evidence. We hold to a
high ofstandard Arthur,Stateconduct. 561, 563,v. 118 N.H. 391

884,A.2d 885 (1978). The State overreached it displayedwhen the
bedspread juryto the under these ABAcircumstances. Standards
Relating to the Prosecution Function 5.6(d) (1971).§

The defense counsel made timely objection bedspread beingto the
marked for identification. The court objection,theoverruled un-
doubtedly assuming properthat foundation admissibilityfor would
be forthcoming. Although the defense objectionscounsel’s to the
subsequent testimony concerning bedspreadthe were properly sus-
tained, and the testimony stricken, the jury alreadyhad theheard
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thetestimony blood,the were and thatpolice officer’s that stains
in-highlyThishad taken from the defendant’s bedroom.sheet been

tellinga to the essence of thestruck blowcriminating information
theidentifycould not him asdefense,defendant’s that the State

molester.
suspected properthatthe trial court first thejuncture,At this

forthcoming theadmissibility not be fromfoundation for would
point further inState,“Does the at someinquired:State. The court

thecase, throughits to some other evidence thatintend establish
asappearing bedspread analyzedhave beenstains, fact,in on that

immediatelydefense counselreplied,blood?” The State “No.” The
under advise-court took motionmoved for a The trial themistrial.

day, andof thement, proceedingsthe for the remainderrecessed
privately in his chambers.to meet with himordered both counsel

morning.next It thenthe motion theThe court denied mistrial
by giving a con-attempted cure to the defendantprejudiceto the

limiting jury.to the The court orderedsidered and stern instruction
any“disregard entirely your “disregardto observations” andjurythe

bedspread.testimony” concerning juryThe court warned thethe
value,” ad-evidentiary or andbedspread probative“has nothat the

evi-attemptingerror in to offer thisit “the invised that State was
to denial of his motionexcepted the court’sdence.” The defendant

theprejudiced bymistrial, irreparablythat he had beenarguingfor a
noand that curativedisplay bedspread jury,of to theimproper the

de-remedy prejudice. agreeWe and sustain thecould thatinstruction
presiding judgeexception. “Although the actions of thefendant’s

con-are unable toperceptive wewere commendable as well as ...
ques-thepurge prejudicialtoclude that his efforts were sufficient

Morgan Hall, 1161, seetioning.” (1st 1978);569 F.2d 1167 Cir.v.
Hale, 171,422 180-81 (1975).United States v. U.S.

bedspreaddisplay of the inadmissibleThe State concedes that its
suffi­error, it was harmless because there waswas but contends that

support adefendant conviction.againstcient other evidence the to
andfor error is one have consideredThat standard harmless we

Labranche, 176, 179, 385specifically State 118 N.H.rejected. v.
Ruelke, 694,692,116 366 A.2d108, 110 State N.H.(1978);A.2d v.

accord, Fahy Connecticut, 85,375 U.S. 86­—­87497, 498 v.(1976);
(1963).

technicallypresent distinguishable from State v.The case is
erroneously ad­evidence neverimproperRuelke the wasbecause

legal It wasmitted, significance.is one withoutbut the distinction
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error displayed bedspread knowingfor the State to have the that the
bedspread could not have been admitted into The burdenevidence.

establishing beyondof that the error was harmless a reasonable doubt
Dimick, 566,upon 565, 268,rests the State. Palmer 77 94v. N.H. A.

accord,(1915); Chapman California,268 2418, (1967);v. 386 U.S.
Collins, 495, 492,Commonwealth v. 462 (1975);Pa. 341 A.2d 495
Davis,Commonwealth 171, 177-78, 715,v. 452 305Pa. A.2d 719

(1973).
appellate court, preciselyAs an we could never determine the de-

gree juryto which may by sightthe have influenced ofbeen the the
bedspread. LaBranche,bloodied See 179,State 118 atv. N.H. 385

A.2d confidently hold, however,at 110. We can that under our
standard,harmless error “beyondthe State not shownhas a reason-

able [improper displaydoubt that the inadmissible evidence didof]
Ruelke,not the 694,affect verdict.” State 116 N.H. atv. 366 A.2d

at 498.

sustained;Exception remanded
a new trial.for

All concurred.
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