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29, 1978December

attorneyattorney Mosseau,Rath, general, and Peter W.Thomas D.
attorney general, for the State.(Peter Heed, orally),assistantW.

by orally, theJr., Penacook, forGeiger, of brief andGlenn G.
defendant.

burglary alleged toindicted for aBois, The defendant wasJ.
on Before30,June 1977. andcommitted in Portsmouthhave been

exceptedseasonably to theduring of defendanttrial,course thethe
suppressa certainincluding motion tomotions,denial of various
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of the witnesspaymentmotion forpolice,to astatements made the
time ofhim at thehe “believed” was withexpense of his sister who

He also ex-discoverycrime, (in part).motion foralleged and athe
Priorexcluding evidence. toadmitting andrulingstocepted certain

Afteroralsuppress the statements.trial, the had moved todefendant
entered the follow-(Cann, J.)suppression the Trial Courthearing,the

denied; exceptions noted.”issuppresstoing order: “The motion
intro-werethe statementstrial, during which oralFollowing jurya

byraisedAll of lawduced, guilty. questionsfoundthe defendant was
andexceptions reserved transferred.defendant’s were

Force,Airin Statesenlisted man the UnitedGullick, anDefendant
there he wascommanding officer. Fromreport hiswas ordered to to

for an withSpecial Investigations interviewescorted Office ofto the
Department, Charles M.of Policetwo members the Portsmouth

militaryinvestigator thatAn fromand William Mortimer.Conner P.
read the defendant hispresent. Detective Conneroffice was also

waiver-of-rights formpolice department’srights from theMiranda
that stated:

POLICE DEPARTMENTPORTSMOUTH N.H.
OF RIGHTSWAIVER

byportion explainedand theis to be read officer][This
your constitu-any you must understandyou questions,IBefore ask

explain them sorights. you,to andrightsI will read this list oftional
that is a form tomake it clear thisyou I will alsounderstand them.

voluntarily rights.waive youthese If decide to waive them and make
takingthethey again explained you followingbe tostatement,a will

fully them.statement, you yousure understandyour so that areof
rights as follows:Your are

rightYou have the to remain silent.1.

say youused court.Anything you againstand will be in a2. can

anyright attorneyYou the an for advice beforehave to talk to3.
duringyou questioning.and have him with thequestioning, to

one,you attorney youIf and desire talk to4. cannot afford an to
appointed you questioning.one will be for before

If you attorneydecide answer anquestions5. to now without
anypresent, you right stop answeringstill have the to at time.
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right stop answering anyYou to atalso have the time to consult
with attorney questioningan before resumes.

READ AND BY Charles M. Conner(s)EXPLAINED
TIME: 16:12 P.M.
(this portion byto be read the subject)
I have read had to me declara-explainedand have read and the above

my fully mytion of I Irights, rightsand understand what are. am
willing rights anyto waive and andthese at time make a statement

questions. attorneyanswer I do not want an at this do Itime, nor
wish to one questions.converse with before I the I know andanswer

doing. promisesunderstand or madewhat I am No threats have been
me, force, pressureto and no or af has beenanycoercion kind[sic]

againstused me.
WITNESS: Charles M. Conner SIGNATURE(s) (x) (s) R

(siWITNESS: William P. Mortimer DATE TIME(x) (x)
portion(this to filledbe out after statement is obtained)

OFREAFFIRMATION The entire I madeWAIVER: statement have
signed consisting of_pages byand made me I care-was after

fully rights giving upconsidered the I was in making the statement.
no being questioned makingAt time while I was or was the state-

anyment did I rights.decide or indicate desire to reclaim these

WITNESS: SIGNATURE

WITNESS: DATE: TIME:

(Pencil added)Notation
sign orally agreedGullick refused talkto waiver —but to waive and

with us. WPM.

testimony suppres-According to the of Detective Conner at the
hearing, hisput signaturesion the defendant started to on the waiver

form, but andstoppedthen stated: “I’m not sure I this.”signshould
you agree this,He was then totold to talk us and understand“[i]f

you do sign, you wish, younot to if do under-longhave not as as
stand this is are furtherwhat we interested in.” Detective Conner

speak“agreed us, understandingtestified that the defendant to to
rights,” onlyhis and certain the defendanthe was that was reluctant
sign speakunwilling police.to the waiver not to to the At theand

suppression “Beingdefendant that under the cir-hearing, the testified
feelingI him,cumstances that it was talked to but it wasn’t a of—I

by myfelt that I had I there ofno choice because was escorted one
commanding I was I Atthere. had to talk.” trial he testifiedofficers.
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was, it theknow it waspaper,a I whatgave“He meas follows:
itreadingAs I wasattempted signto it.rights. I read Iit.Miranda

Isomething this didn’twas onmind because therechanged myI
sign but I wasI to thishim didn’t feel wantedI told Iunderstand.

I didtalk to him and so.”willing to

suppress. Themotion tothe denial of theWe first consider
may beconfessionsis clear that “before theHampshirein Newlaw

beyond rea­show aevidence, state have toas the wouldconsidered
of his constitutionaldefendant had been warnedsonable doubt that

the state­rights, ‘and thatwaived thoserights, that the defendant
” 145, 146,Phinney,voluntarily.’ 117 N.H.givenwere State v.ments

1153, 1153 (1977).370 A.2d

not demonstrate thatpresentin case doesThe record the
rather, suggests thatrights; onlyitthe waived his Mirandadefendant

butthis,concedesrights.his The Statethe defendant understood
willingness to talk to theargues conduct andthat the defendant’s

disagree.Wetantamount to a waiver.police warningafter the was
“ ofagainst waiver’presumptionindulge every reasonable‘Courts

Zerbst, 458,304 U.S.rights.” Johnson v.fundamental constitutional
Arizona, (1966),384 436policy464 The of Miranda v. U.S.(1938).

duringsilent custodialrightwaiver of the to remainrequires that the
intelligently.” Id.interrogation “voluntarily, knowingly andbe made

Christian,444; 64, (1stF.2d 69 Cir.accord,at United v. 571States
Butler, 888, We(1977).117 379 A.2d 8271978); see State N.H.v.

case, thepresent when reviewed underhold that the record in the
rulingthe court’sstandard,reasonable does not sustain trialdoubt

Phinney,rights. 117defendant waived his Miranda Statethat the v.
145, 1153 (1977).N.H. 370 A.2d

toPhinney, the record to the trial court deter-In we remanded
“beyond a doubt” test hadspecificallymine whether the reasonable

present isThe State admits that the record in the case silentbeen met.
explicit findingin no that the de-respect and that the court madethis

beyond avoluntarily rightshad his Miranda reason-fendant waived
presumption theargues,able doubt. It however that there is a that

findingproperthe is im-appliedtrial court test and that the court’s
application.pliedly in accord with that

aargument. court,We this We the trial atreject hold that
hearing an orsuppression on the issue of the voluntariness of oral

rights, requiredwritten waiver of a is hereafterdefendant’s Miranda
anyfindingan waiver wasexpress (and confession)to enter that the

voluntary beyond a reasonable doubt.
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conclusion,In we that ofhold a review the record and evidence in
support findingthe instant case does not a that the defendant’s waiver

rights beyondof his voluntaryMiranda awas reasonable doubt. We
hold as a matter of lawState that the statements inadmissiblewere
and should have suppressed.been

It is unnecessary presentedto consider other exceptionsthe in
view of our onconclusion this issue.

sustained;Exceptions new trial.

All concurred.
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by King,were transferred J.


