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Rockingham

No. 78-109

Kathryn (Orben)Ann Dunbeck

v.

Hampton CompanyExeter & Electric

January 12, 1979

Senn,Nedved & (Howardof Nashua J. Nedved orally), plaintiff.for the

Starr, Peters,Wadleigh, Kohls,Dunn & of (TheodoreManchester
Wadleigh orally), for the defendant.

BOIS, damages personalJ. This is a tort action to recover injur-for
helicopter Longies sustained when a crashed Kingston,at inPond a

body byof water more in jurythan ten acres size. Trial with a view
questionsresulted in a verdict for the defendant. All byof law raised

plaintiffs exceptions were and by Bean,reserved transferred J.
only question presentedThe substantial for determination is whether

excludingthe trial court erred in from evidence all reference to RSA
(including allegedly371:17 evidence favorable to her claim contained

Hampshirein a record of the New Public Commission,Utilities 35
(1953)),N.H.P.U.C.R. 220-21 and RSA 422-B:1 and :13. We find no

error and affirm.
powerThe defendant maintained two sets of lines which pre-had

viously been erected over and across Longthe southern end of Pond.
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strands,line, consisting approximatelyprimary of two and 350The
length, ofin was 33 feet above the surface the water. The secon-feet

line, consisting south,dary strand and located 300 feetof one further
petitioned publicdefendant hadthe water. The thewas 27 feet above

371:17,commission, pursuant to RSA for a license for theutilities
orally that,argued licensingprimary incidental to theline. Plaintiff
commission had beenproceedings, the aeronautics notified of the

compliance withinstallation in RSA 422-B:13. The defendant con-
complyingit had installed the second line withoutceded that with

either statute.
22, 1967,August plaintiff passenger in helicopterthe was a aOn

friend,bypiloted her instructor and J. Salvatore. TheJames aircraft
navigational Despite goodhad no instruments. weather and clear

visibility, way. plaintiff sightedpilot his Thethe lost a landmark and
followingpilot of directions,instructed the how to return. Instead her

pilot passes Longmade two low over the norththe end of Pond. He
lengthswept pondturned and down the of the at a low altitude. It was

stipulated helicopter placewas an heightthat the at unauthorized and
at the time of the accident.

flying altitude,helicopter, primaryThe while at low broke the line.
wrappedwasThere that the broken wireevidence itself around the

helicopter’s secondary line,rotor. The craft then struck the started to
climb, trees,tophit the of and fell back pilotinto the water. The was
killed.

plaintiff principally argumentuponThe relies her that RSA ch.
safetypublic422-B is a statute which sets a standard of care for those

arguesapplies.whom itto She that the defendant’s violation of the
negligence perstatute was se. She further negli-maintains that such

gence proximate injury.was the cause of her
plaintiffThe also contends that the defendant’s failure complyto

requirementswith the installingof RSA when371:17 secondarythe
trespasserline made “the second wire a . . . that it is a violation of a

statute, negligenceand that . . . this partconstitutes on the of the
defendant... which or injuries.”caused contributed to cause her We

persuaded by plaintiffs arguments.are not either of the

pertinent partRSA ch. 422-B in reads as follows:
purpose. safety,Section 1. Declaration of The welfare

protection persons requireand navigableof ... that the air
space... reasonablybe inmaintained a condi-unobstructed

end, location, height,tion. ... To that the and identification
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related, regu-the of land theretoof structures and use are
lated.

open [A]ny personWires over water. . . .Section 13.
erectingmaintaining, ... transmissionor ... lines over and

open waters .. . shall. .. inform theacross the commission
of theand the Director Coast and Geodetic[Aeronautics]

Survey heightthe exact location of such lines and theof of
water level and shallsuch lines above the furnish such other

. . .information.

pertinent partin reads as follows:RSA 371:17
necessary any public utilitythatWhenever it is . . . should

over, any publicunder orconstruct... wires ... across of the
petitionit shall the commission for awaters ... license to

and maintain the same.construct

plaintiffsthe contention that theWe address defendant’s viola­
negligence perconstitutetions of the above statutes se:

regardingjurisdiction law impositionthis the theIn of
liability of acivil for violation statute is well settled. “The

., wrong onlybecomes anof a statute . actionableviolation
contemplated byconsequences provisionwhen the the in

actuallyquestion have resulted from its violation. If none of
consequences designedthe enactmentthe which was to

breach,againstguard have from itsresulted such a breach
wrong thoughnot an actionable evendoes constitute som&

injurious consequence enoughhas resulted. It isother not
neglectedplaintiff dutythat the defendantfor a to show a

imposed by injuredhestatute and that would not have been
duty performed. goif the had been He must further and

byinjury exposurethat was casued his ashow his to hazard
purpose protectit the of the statutefrom which was to him.”

646, 647-48,Booth, 788,Emery A.2d (1974) (cita­v. 114 N.H. 325 789
Charas, 424, 426, 181 417, 418omitted); seeFontaine v. 87 N.H.tions A.

(1935).
plaintiff that 422-B:l andThe concedes RSA :13 and RSA 371:17 do

directly affectingregulations location,wiresnot contain and their
provides informingexcept for which forsection 13 the two named

Nevertheless, arguesagencies. plaintiff jury rightthe that the had the
what, anything, mightif the aeronauticsto determine commission

markings lines,required relative to or relocation of the if inhave fact it
by complianceindefendant withhad been notified the RSA 422-B:13.



7

proof permithad no which would anplaintiff admits that sheThe
required markingshavecommission would or relo-inference that the

findingTherefore, solelya would be basedcation of lines. such on
Dietlin, 147, 149,impermissible conjecture. v. 100Winslow N.H. 121

Hooksett, 530, 535,573, 317,(1956); v. 84 N.H. 153 A.A.2d 575 Cozzi
Moreover, representativeindicates that a of(1931). the record the320

statutory require-commission testified that he knew of noaeronautics
industry requiring specialstandards treatment of linesments or such

present representativeinvolved in the case. The commissionas those
only markingswhich hetestified that the locations at had seenfurther

imposedairport approaches, require-and he hadwere near that no
damaged replaced.defendant when the lines werements on the We

complied statutoryifconclude that even the defendants had with all
requirements, plaintiffs resulting injuriesaccident andthe would

exactly way they Therefore,inhave occurred the same that did. the
plaintiffs cause of lacks the essentialaction element of all actions
sounding tort;in it lacks a causal connection between the defendant’s
alleged negligence resulting injury.and the

argument entitled,Her tonext relates RSA ch. 371 “Proceed­
ings Rights.”Acquire Propertyto or We have held that 1section of this

grantschapter (petition) public utility authoritystatutoryto a to
power Shannon,exercise the v.of Co.condemnation. Public Service

67, (1963). 371:17,105 192 608N.H. A.2d It is clear that quotedRSA
above, merely licensing provision permitis a to publicutilities to cross

subjector lands powerwaters which are not to the of condemnation. It
not, plaintiff argues, safetyis as the a statute.
Considering us,all of the evidence before we conclude that the

byupon plaintiffstatutes relied the to establish negli­the defendant’s
gence have no relation to inthe facts this case. “Failure to observe a
statutory requirement ‘is immaterial unless it contributed to the acci­

” Sullivan, 97, 101,dent.’ 115, 118Vassillion v. 94 N.H. 47 A.2d (1946)
(citations omitted).

Applying principles Emery Booth, quoted above,the of v. we
excludinghold anythat the trial court did not err in and all reference

:13, 371:17,to RSA 422-B:1 and publicRSA and the 1953 utilities
commission record.

Exceptions overruled.

All concurred.


