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items, items, pistol.and hid one of the a The defendant himself testified
part proceeds pistol.that he of the from thereceived sale of the We hold

jurythat of theon the basis this evidence could find that the defendant
deprivewith topistolobtained the the intent the owner posses-of its

sion.

argues theThe defendant that admission of an out-of-court
buildingstatement of of the men broke into theone who is reversible

object testimony. By failingerror. counsel did not to thisDefense to
objectiontimely exception,make a and reserve an the defendant

right appeal. Breest,to onwaived his raise this issue v.State 115 N.H.
504, 391,505-06, (1973).A.2d345 392

Exceptions overruled.

All concurred.
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whether thein this case isGRIMES, us divorcebeforeThe issueJ.
child,custodyawarding minorof ainits discretioncourt abusedtrial

ofWe find no abuseyears, the mother.age tofour-and-a-halfthen
discretion.

separation approximately1976, ofan informalSeptember afterIn
libel The defendantmonths, for divorce.plaintiff filed thisthenine

custodycross-libel, requested their minorparties ofbotha andentered
living in thewith the defendantchild, Rebecca, had beenwhoEllen

stipulatedseparation. parties to allduring Thethemarital home
1976,hearing thecustody. in October Masterexcept After amatters

temporary custodySullivan, to the defend-Esq.) awarded{Henry P.
reportprepare adepartment to a forprobationordered theant and

1977,custody. In November a hear-permanentdetermination oflater
custody thepermanent held before same master whoing wason

finally defendant,custody to withbe awarded thethatrecommended
{Bean,rights plaintiff. Superior J.)Thein the Courtvisitationliberal

recommendation,in with the and trans-a accordanceentered decree
plaintiffs exceptions.ferred

large argumentportion of brief orala his andhas devotedPlaintiff
(Supp. 1977)question prejudice. RSA 458:16 and :17of sexualto the

givenawarding custody, preference“no be toprovide in shallthat
fact,parent’sparty of sex.” In the. . because the beforeeither .

callinghearing, totemporary plaintiff a memorandum the atten-filed
statutory prohibition.of the Plaintiffof the master the existencetion

favor,overwhelminglywas so inargues evidence histhat because the
have basedthe defendant must been on a subconsciousthe award to

in the favor.preference mother’s

judges ignorepresumenot trial and masters willWe will that
instatutory prohibition (Supp.458:16 and :17contained RSAthe

the record that so1977). we find on review of the evidence isNor do
findingoverwhelmingly plaintiff supportin of the as to a that thefavor

prohibition. complaintThe mainin case violated themaster this
hearingagainst temporarywas that at the time of thethe defendant

house,eighteenkept in the that the house smelled of catshe cats
floors,on the she notand urine which were and that didexcrement

beingnotkeep admitted to a neat house­the home clean. Defendant
duringdirty except periodkeeper, was thedenied that the housebut

in the It findable shethere were several kittens house. was thatwhen
six at time of andthe number of cats to the trial that thehad reduced

Moreover, grantreasonably master refusedhouse was clean. the to
findingplaintiffs request for that the condition of the defendant’sa
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ahouse constituted health hazard or that it threatened to affect ad-
health,versely safety,the ofor comfort the child.

proceedings parents worked,At the time these bothof and Ellen was
day by babysitterduringfor the thecared that had cared herfor over

babysitter byyears.prior parents,The was chosenthe four both and
havingappears qualified,well had experienceshe to be extensive with

young during years publicin systemher four thechildren school as a
years in programteacher’s aid and her two the Headstart ain similar

position. raisingthat her ofThe defendant testified method Ellen was
makingaimed at the child self-reliant and self-confident. She testified

over-protective babysitter“I do not want an child.” The testified[sic]
good for the child shethat the defendant was because treated her as a

babysitterperson. regressThe stated that Ellen did notalso seem to
mother,being theafter with but that she sometimes was “kind of

childish, being Moreover,I mean infantile” after with the father. the
neat, clean,babysitter stated that the child was and well-dressed when

by agreesplaintiffdelivered to the defendant. Theher that Ellen is
picks up Finally,and when he herclean well-dressed for visits. the
concedes,shows, plaintiff self-reliant,evidence and the that Ellen is

well-adjusted, healthy.outgoing, happy, currently spend-and isShe
day Derry nurserying part byaa of each in school chosen the

defendant.
person.Plaintiff has been described as an “over meticulous” He has a

girlfriend children,youngdivorced and has twowho is seven and four
years plaintiffold at of trial. She lives in Nashua andthe time she and
plan ultimately marry plaintiffto sometime after the divorce. If

staycustody Ellen, girlfriendof withobtained she would his instead of
babysitter stayedpresent weekdayswith shethe whom has sincewith

only probablyand whom spentshe was a few months old with she has
parent. plansas time with eithermuch as Plaintiff’s are to move the

nurserypresent Templetochild from the school the Beth Abraham
Nashua, morningsinSchool where she would attend three a week.

dispute parentsThere is no but that both love the child.
any greaterinpurpose to review detail theno usefulIt would serve

testimonyevidence in the case. The master heard the and saw the
parties. important. custody disputesThis is The evidence in is seldom

way, uponall one and it must fall the trial court to make the decision on
the isevidence. It not for us to make the custodydetermination in
matters, but torather decide whether the bydetermination made the

upheld.trial court can be

repeat said,We what havewe so often that we will not disturb
a trial acourt’s or if reasonablymaster’s determination it could be
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463, 387Ballou, 1169 (1978). We cannot118 A.2dv. N.H.made. Ballou
was an abuse of discretion on thethat theresay before uson the record

court, respectiveor that theiror the trialthe masterpart of either
reasonably Bothbe made on the evidence. thenotcoulddeterminations

babysitterhaving child has been withthat thestability sameof the
child-rearingmethod ofthe defendant’sher life andalmost all of

in childdesigned independence and self-reliance the fur­developto
choosing plaintiffover asthe defendant thebases fornish sufficient

incustodian this case.
custody.” oppose“joint We not a solutionspeaks do suchA todissent

However, rejectweproperin case should choose it.if the trial court a
byin of we nosuggestion presumptiona favor it and can meansthe of

custody compelled.say joint in this case is The liberal visitationthat
case, consideringrights plaintiff in which the fact thatgiven thisthe

babysitterparents child is either with a or inwork and that theboth
week,days give plaintiffa the almost as much free timeschool five

not, therefore,plaintiffhas. The is inwith as the defendantthe child
every-other Saturday“just an father.” He hasthe words of the dissent
beginning Fridayp.m.a month at 5 on untilthe child two weekends 6

Monday holidaySundayp.m. until on weekends.on and extended He
during every Tuesday evening.summer andhas her weeks thethree

Christmas, ThanksgivingArrangements providedare for andalso
holidays.other

hardly havingcanthat Ellen view her asIt can be said father
being deprived opportunityis of theabandoned her or that she to

relationships parents.” Although joint custody“develop with bothfull
satisfactory,might repeat byprove we that it noin this case is means

compelled.

Exceptions overruled.

Brock, JJ., dissented;DOUGLAS and the others concurred.

agreeDOUGLAS, J., dissenting: majority’s positionI cannot with the
statutory mandate of andmaster followed the RSA 458:16 :17that the

awarding custody(Supp. the1977) in to defendant in this case. The
parents give properspecifically that both the childmaster found care

provide Theyattractive homes for her. loveand attention and both the
superiorof her. Thechild and wish to take care court should have

joint custody,award of because there is no reason toconsidered an
custodylegaldeprive parent on facts.either of these

law, custodyAt father was entitled to in divorcecommon the cases
property Jones,the ofbecause children were considered the father.
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Survey Analysis, 695,The Tender andYears Doctrine: 16 J. Fam. L.
1900, many(1977-78). By696 States had modified the lawcommon

by Roth, Presumption Custodyrule The Tenderstatute. Years in Child
423',Disputes, (1976-77). began15 L. 429 FathersJ. FAM. to lose their

custodyright popular psychologicalexclusive to when con-literature
cerning development appeared earlychild and the rolematernal in the

yearsrapidly doctrine,”1900’s. The law evolved into a “tender which
held that in the mothermost cases was more fit than the father to

Jones,custody. suprareceive at 695. National statistics thatindicate
1920’s, custody ninetysince the womendivorced have received about

percent theory anof the time under the that awardsuch was in bestthe
Roman, Parent,Disposable manuscriptinterest of the Thechild. M. of

Familypresented Courts,lecture theat Association of Conciliation
Minnesota, MayMinneapolis, 11,1977, (hereinafter Manuscript).2at

years eventuallyThe “tender has led todoctrine” the identification of
custody recently,the the verymother’s with child’s best interest. Until

custody provea father obtainwho wished to had to that the mother was
and,cripple“either leper,an emotional or a moral should he wish to

chances, preferablymaximize his both.” Id. at 7.
years developedThe tender splitdoctrine when theindustrialization

paidlabor unpaidforce into labor for men and home labor for women.
Id. at 4. The betweenclassic contrast the breadwinner and the bottle-

ideologywarmer created “an that now victimizes... both Id.[sexes].”
perspective, theoryat appears By5. Viewed from a modern this sexist.

capitalizing theory thaton the “someone has to take care of the child-
ren,” society attempt “keep Women,in place.”can to women their
however, joining ever-increasing Fiftyare labor force inthe numbers.

sixty-sevenpercent percentandof all women of divorced arewomen
employed. is, short,at hand that cradleId. 8. The rocks the in also

familypunching evolvinga time clock. Our structure is dualinto
parentingcareer households where will and should be shared ifeven

marriagethe remaindoes not intact.
alone,year divorce;peopleThis one millionover will three-fourths of

single parentthem will have The numberchildren. of willhouseholds
1975,swell to over six million. Id. In divorce affected one million

age Baum,eighteen.American children under the of The Best Bothof
Parents, 31,1976Times, (Magazine) However,atN.Y. 45.Oct. divorce

familyreorganizationentails of a thanrather its dissolution. Our
legal fathers,ex-parentstend to make ofcurrent customs overburden

mothers, deprive supportchildrenand of full emotional from both
usually mother,parents. parent,The the mustsole bear tremendous

costs,psychic and and familyeconomic must fulfill all functions.



83

singlesupport parent, theirto a forprovide emotionalcannotChildren
demanding parent supportive.than solethe rather Theofislove

functions,family but has releaseonly to fulfill all littlenot hasparent
parent andbecomes overburdenedThus onefrom his or her burden.

maysense, leavingother, The father be hisin a underburdened.the
leaving his children.should not bewife and home but

painexperiencechildren whenthat mostis solid evidenceThere
Kelly, Theabsent. See Wallerstein & J.fathers are J.their ofEffects

Experience, in THE CHILDIN HlSAdolescentDivorce: TheParental
eds.,FAMILY, Koupernik 1974).(E. Anthony & C. Children479-505

abandonment, mayand this toabsence as leadview their father’s
developare free to fullchildren whoemotional behavior. Theerratic

custodyafter divorce. Jointparents fare bestrelationships with both
will,parent’sonesubjecting completelychild to and insteadtheavoids

in-depth exposure parents. Althoughto both theaffords the child
granted adequate rights,in was visitation fathersfather this case

children,granted veryunfortunately little with theiroften timeare
“every Saturday” parents.otherand become

jointstrongly custody.Many writers recommend M.modern See
Co-Parenting Haddad,Galber, (1978); M. Roman &W. The Dis-

posable (1978).Parent

perfectlyways change what is now clearare to aboutThere
arrangementscustody often havecurrent ter-divorce—that

Indeed, custodylongas asrible on children. is aneffects
arrangement, great pain of loss thatthe childreneither/or

greatequally pressuresand the and anx-and fathers suffer
responsible must feel willmother continue toieties that the

negative,up damaging, and aftermath ofthe di-show as
way.pity is that it need not be thisterrible of itvorce. The

Manuscript at 16.

custodyargued jointthat creates anhas been artificial bondIt
however, parentslinkparents;the children their forever. Onebetween

custodyobjection joint parentalis the fear that it leads totobasic
forth, physicallyandthe child back both andand bouncesconflict

objectionemotionally, parents. presumes par-Thisthe thatbetween
living togetherwhilereconcile conflicts evenents who could not are

living Henszey,likely apart.to whileless resolve conflicts Visitation
is theby a Parent: “Best 15Non-Custodial What Interest”Doctrine? J.

213, argument ignores(1976-77). This theL. fact thatFAM. 231-32
child-rearing theyparents disagree on issues whether or not are mar-
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livingried and in the same household. Professor Roman found that
empiricalthere parentsis no data which shows that cannot isolate

parental responsibilities.their fact,marital conflict from their “In it is
joint custody parents franklynot uncommon for to antip-admit their

athy maintain, time,toward theyone another but to at the same that do
justnot they mightintend to harm their children because like to harm

one another.”
Manuscript at 19.

Indeed, mayjoint custody disagreementslimit child-rearingto con-
problems, maycerns rather than marital which have become more

frequent during marriage dailyofbecause the contact between the
Baum, supramother and father. at 45. One commentator has stated

custody jointthat sole custodyworks best when it is “akin prac-to in
Usually, though, custody appearstice. sole to parentalexacerbate

by club,conflict and it is often used the mother forcingas a the
caughtchildren to be in the Manuscriptmiddle.” at 20. Conflict

parents custodybetween does not cease when onlyis awarded to one
parent. may argue supportParents about withheld payments, visita-

times, general child-raising policies.tion and mayChildren be used as
pawns disagreement.parentalto continue

objection joint custodyAn additional mayto is that children be torn
by loyalty argument ignoresconflicts. This the fact that

loyalty conflicts occur in intact families. And no one as-
theysumes that can’t be worked out or that these families

ought functioningnot to continue as units because such
problems suppose loyaltyexist. To that conflicts are sui
generis joint custody begto seems to me to the issue. Nor are
loyalty parent givenconflicts avoided if one custody.is sole

Baum, is,custody fact,supra in likelyat 46. Sole produce“most to the
child, loyalties‘bartered’ one whose are Manuscriptdivided.” at 21.

Couples joint custodywho have of their children can create a satisfac-
tory living arrangement children, mayfor their rangewhich from

primarytheir parentchildren’s habitation with one spentto time
equally parent. jointwith each custodyAn award of requiredoes not

spend daysthat perchildren three and one-half par-week with each
ent, flexibilitybut inallows the livingdetermination of the child’s
situation.

My objection widespreadcentral to the custodyuse of sole without
joint custody custodyconsideration of is that sole drives the father
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say, custodyaway family canif the mother “I have of thefrom the
you legalIt is difficult to believe “thatchildren and do not.” the death of

parent, complete ofone the subordination the child to the other’sand
view, preferable steppossibly is a for the child’sdistorted future

Indeed,development.” Manuscript at 22. there is more evidence that it
damaging subjectpotentially completelythe child to beis to to one

cases, therefore,parent’s will. Id. In most uncontested it would be
legalpsychologically parentfor the father to be abetter as well as a

greaterparent.natural Parental involvement should be than check-
course,writing visiting. parentalifand occasional Of the level of

high parents emotionallythe areconflict is so that unable to assume
custodyjoint custody, appropriate. increasingwill besole still In

numbers, however, parents competent, working,both are and desire to
presumption jointcare for their children. The consideration of a of

custody by judges attorneys mayand furthertrial the best interests of
equality rightschildren in divorce cases and assure that of under the

abridgedlaw in this will not be or deniedState because of sex. N.H.
CONST, I, 2; 458:16,pt. (Supp. 1977).Accordingly,art. RSA :17 I would

superiorremand court forthis case to the consideration of an award of
joint custody.

BROCK, dissenting: majority out,points presumeJ. As the “we do not
judges ignore” statutorythat trial and masters will the mandate con-

(Supp. 1977). long historyin pref-tained RSA 458:16-17 Given the of
custody mother, however, virtuallyerence for with thechild and the

impossible proving disprovingor preju-burden of whether so subtle a
work,preference presume theydice or is at we cannot that will not.

succumbing temptation pass judg-Without to the to characterize or
lifestyleupon parent matter,ment the of either in this I would hold

determination, him,thethat the master’s on evidence before that an
custodyaward of isto the defendant “most conducive to benefit”[the]

reasonablyof the child becould not made.
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