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away from the family if the mother can say, “I have custody of the
children and youdonot.” Itis difficultto believe “that the legal death of
one parent, and the complete subordination of the child to the other’s
possibly distorted view, is a preferable step for the child’s future
development.” Manuscript at 22. Indeed, there is more evidence thatit
is potentially damaging to the child to be completely subject to one
parent’s will. Id. In most uncontested cases, therefore, it would be
better psychologically for the father to be a legal parent as well as a
natural parent. Parental involvement should be greater than check-
writing and occasional visiting. Of course, if the level of parental
conflict is so high that the parents are emotionally unable to assume
joint custody, sole custody will still be appropriate. In increasing
numbers, however, both parents are competent, working, and desire to
care for their children. The consideration of a presumption of joint
custody by trial judges and attorneys may further the best interests of
children in divorce cases and assure that equality of rights under the
law in this State will not be abridged or denied because of sex. N.H.
CONST. pt. I, art. 2; RSA 458:16, :17 (Supp. 1977). Accordingly, I would
remand this case to the superior court for consideration of an award of
joint custody.

BROCK, J. dissenting: As the majority points out, “we do not presume
that trial judges and masters will ignore” the statutory mandate con-
tained in RSA 458:16-17 (Supp. 1977). Given the long history of pref-
erence for child custody with the mother, however, and the virtually
impossible burden of proving or disproving whether so subtle a preju-
dice or preference is at work, we cannot presume that they will not.
Without succumbing to the temptation to characterize or pass judg-
ment upon the lifestyle of either parent in this matter, I would hold
that the master’s determination, on the evidence before him, that an
award of custody to the defendant is “most conducive to [the] benefit”
of the child could not reasonably be made.
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BROCK, J. This equity proceeding requires us to determine
whether the superior court, on the facts presented, had in personam
jurisdiction over a nonresident alleged to have committed one or more
tortious acts within the State of New Hampshire. The defendant,
a resident of Bristol, Connecticut, appeared specially through an at-
torney, contesting the jurisdiction of the Rockingham County Superior
Court. The Trial Court (King, J.) denied her motion to dismiss on
August 11, 1976, ruling that the provisions of the New Hampshire
long-arm statute, RSA 510:4 (Supp. 1977), were applicable and
finding that the defendant had been properly served thereunder in
Connecticut. Defendant excepted to the denial of her motion and
failed to comply with a subsequent order of the court that she post a
bond in the amount of $20,000 as a condition to an interlocutory appeal
of the jurisdictional issue.

A hearing on the merits was held before the trial court on November
15, 1977, with plaintiff and her counsel present. Defendant and her
counsel were not present, defendant’s counsel having elected to rely on
his position that the court had no jurisdiction over the defendant. A
decree awarding judgment to plaintiff in the amount of $12,044.15,
plus interest, costs, and attorney’s fees, and ordering the defendant to
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return certain personalty to the plaintiff was issued by the Court
(Bean, J.) on August 29, 1977. We affirm.

The plaintiff is an eighty-three-year-old resident of Portsmouth.
During October and November 1975, she was a patient at the Ports-
mouth Hospital. The defendant, formerly the plaintiff’s daughter-in-
law, came from Connecticut to visit her at the hospital and while here
obtained the keys to the plaintiff’s Portsmouth apartment. Before the
plaintiff was discharged from the hospital, the defendant entered her
apartment and removed several valuable items of personal property.
These included a passbook to a savings account at a Portsmouth bank,
a stock certificate, a coin collection, and two oil paintings. The defend-
ant returned to Connecticut, taking these items with her. On Novem-
ber 5, 1975, the defendant, as a joint tenant in possession of the savings
passbook, withdrew more than $12,000 from the bank and closed out
the account.

On March 26, 1976, the plaintiff filed this petition in equity in
Rockingham County Superior Court seeking recovery of her property
and incidental damages, including attorney’s fees. The petition was
served on the defendant, in hand, by a deputy sheriff of Hartford
County, at her home in Bristol, Connecticut. On April 15, 1976, the
Court (Cann, J.) issued a temporary order pending a hearing on the
merits, ordering the defendant to deposit the items listed by the plain-
tiff with the court. On September 17, 1976, the defendant was found in
contempt of the April order.

Il The allegations of the.petition are sufficient to bring the mat-
ter within the terms of RSA 510:4 (Supp. 1977) and to satisfy the
standards required by International Shoe Co. v. Washington, 326 U.S.
310 (1945), and Hanson v. Denckla, 357 U.S. 235 (1958).” Bouchard v.
Klepacki, 116 N.H. 257, 258, 357 A.2d 463, 464 (1976); See also Kulko .
Superior Court, 436 U.S. 84, rek. denied, — U.S. —, 98 S. Ct. 8127
(1978). The cause of action arises out of tortious acts committed by the
defendant while she was present in the State. RSA 510:4 (Supp. 1977);
see Annot., 78 A.L.R.2d 397, 406-08 (1961). The petition concerns
rights in personal property owned by a New Hampshire domiciliary,
including her funds in a New Hampshire bank. The defendant, having
wrongfully taken “possession of . . . personal property situated in this
state,” RSA 510:4 (Supp. 1977), cannot deprive this court of jurisdic-
tion merely by removing that property and herself beyond our bound-
aries. Accord, Painter v. Home Finance Co., 245 N.C. 576, 96 S.E.2d
731 (1957) (unauthorized repossession of motor vehicle).
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I We see no reason for advancing a contrary opinion merely
because the plaintiff seeks relief at equity rather than law. RSA 498:7.
Accord, Wood v. Wood, 369 Mass. 665, 342 N.E.2d 712 (1976). The
statute by its terms confers in personam jurisdiction for “any cause of
action” arising out of the defendant’s tortious acts within the State.
RSA 510:4 (Supp. 1977). The objective of the long-arm statute “is to
provide for the exercise of jurisdiction to the full extent of the constitu-
tional limit.” Roy v. Transairco, Inc., 112 N.H. 171, 173, 291 A.2d 605,
606 (1972). See also Statev. Luv Pharmacy, Inc., 118 N.H. 398, 338 A.2d
190 (1978).

It would be unreasonable for jurisdiction to turn on whether the
plaintiff sought return of specific items of property or damages equal
to their value, or for us to require the plaintiff to separate her cause of
action for the bank account funds from the suit for return of chattels
taken in the same transaction. See Roy v. Transairco, Ine., 112 N.H. at
177, 291 A.2d at 607. We therefore hold that the trial court correctly
found that in personam jurisdiction over defendant exists, and that the
decree below is fully supported by the record.

Il We note also that the plaintiff took exception to the trial court’s
denial of her motion to join Frederick W. Lee, a resident of Connecticut
and the defendant’s former husband, as a party to this action to enable
the plaintiff to reach and apply $200 per month alimony which Mr. Lee
is obligated to pay the defendant. Upon our review of the record, it is
clear that Mr. Lee was not a necessary party for resolution of the
merits of the plaintiff’s claim, and that the trial court’s denial of the
motion constituted neither an error of law nor an abuse of discretion.

RSA 514:10.

FE'xceptions overruled; judgment
Jor the plaintiff.

All concurred.




