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preclude joiningasuch nature as to them from groupas a ... for the
purpose representation.”of Because there is substantial evidence in

support findings,the record to these we will not disturb them.
byThe distinction drawn secondarythe PELRB between the school

principals principalsand remainingassociate and the employees is
similarly bysupported Determiningthe record. pyramidinwhere the

employeeof partadministrative functions an “manage-becomes of
simple byment” is not a task. The choice made the PELRB in this case

statutoryis reasonable and purposeis consistent with the allowingof
public organizeemployees representedto and to be in collective
bargaining.

Appeal dismissed.

All concurred.
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Rath, attorney general Cagwin,Thomas D. E. assistant attor-{Anne
ney general, orally), Khakee, Luigi Dolcino,for Abdulaziz New
Hampshire Hospital and Bernard March.

Lampron, againstThese are actionsC.J. individual doctors em-
byployed Hampshire Hospital, superintendentthe New the of the

hospital, hospital negligentand the itself forState the treatment of an
involuntarily patient.committed mental Before trial all the defend-

plaintiffs againstants moved to dismiss the ofcauses action them on
grounds sovereign immunity.the granted,of Their motions were and

consequently, plaintiffs actions were seasonablydismissed. Plaintiff
excepted questionsand all of law were byreserved and transferred
Mullavey, exceptionsJ. We sustain the and remand.

1970,9, plaintiff,orOn about March the disability,due to a mental
involuntarilywas Hampshirecommitted to the Hospital.New Dr.

Christina Bañas was the first doctor plaintiffto examine the and
diagnosed sufferingthat she was from schizophrenican “acute epi-

During plaintiffssode”. the course of the Bañas,confinement Dr.
independently supervisionand under the of Dr. Abdulaziz Khakee and

Luigi Dolcino, prescribedDr. N. and administered several medica-
plaintiff controllingtions psychoticto the for symptom.her One of the

drugs prescribedthat was and administered was drugMellaril. This
given plaintiffwas to the for more than dailyone in dosagesmonth

ranging milligramsfrom 1200 milligrams.to 2800 Bañas,Dr. in
plaintiffs interrogatories,answer to conceded that the recommended

daily dosage, circumstances,under normal onlyis milligrams.800
permittedPlaintiff contends if proceedthat to to trial she would

prove through expert witnesses that the administration prescrip-and
tion of three and a half times the maximum dailyrecommended
dosage drug negligentof accordingthis was acceptedto medical
standards because it was well known in professionthe medical that

dosagethis excessive could permanent sightcause severe and impair-
ment. Plaintiff provefurther contends that she would that the exces-

dosagesive of this medication caused her to lose extensive ofuse her
vision. The issue that this court must address is whether the doctrine of
sovereign immunity plaintiffsbars the actions.

arguesPlaintiff that the 135-B,enactment of RSA ch. Civil Proce-
Relatingdures To The Admission And MentallyTreatment Of 111,The

byshould be considered this court as a sovereignwaiver of immunity
againstfor causes of Hampshireaction the New Hospital and its
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permit“waive its immunities and suits tois free todoctors. The State
by injured byrecovery plaintiffs negli­brought theand obtainedbe

State, 344,atgence agents.” v. 115 N.H. 341 A.2d at 285of its Sousa
legislature provided byhas itwill exist “if the for(1975). A waiver

by implication.”reasonableexpressly or Public Servibeeitherstatute
874,54, 56, (1959).State, 149 A.2d 876v. 102 N.H.Co.

sovereign immunity strictlyStatutory have beenwaivers of
56, 149State,Co. v. 102 N.H. atin this State. Public Serviceconstrued

byNonetheless, if a statute its terms evidences a clearA.2d at 876.
byright damagesgrant sue and recover caused thea tointent to

officials,negligent that statute be con­of certain State mustactions
purpose legislature.carry beneficent of thethe will andstrued to out

Dist., 287, 290, 230,118 N.H. 385 A.2dv. Merrimack Sch.NazzaroSee
primary reasons ch. was(1978). of the RSA 135-B enacted wasOne232

mentallyguarantee for the ill.humane treatment RSA 135-B:1to
provides, pertinentPolicy). this end RSA 135-B:43 in(Purpose and To

mentally rightpatient adequateill has a to andpart, [ejverythat
treatment____” By enacting(Emphasis added.) provisionthishumane

general objectiveslegislature more than enunciate andthe has done
226, 228, 221,Doe, (1978);A.2d 222goals, 118 N.H. 385 itseeMatter of
mentallyrecognized rights disabled who are confinedcivil of thehas

420, 421,Clifford,v. 114 N.H. 321Dolcinoin State institutions. See
577, (1974).A.2d 578

statutory right patientsmandate creates a forThis those invol­
hospitaluntarily concomitantly imposesandcommitted to a State a

adequatehospital provideto andduty employees of the Stateupon
statutory right impliesof a the“The existencehumane treatment.

necessary appropriate remedies.” v.Littleall and Sullivanexistence of
229,Park, Inc., (1969). appropriate239 The mostHunting 396 U.S.

PROSSER, 1,damages.remedy W. LAW OF Torts at 2action foris an §
Indeed, Supreme of the has(4th 1971). the Court United Statesed.

stated:

wrongfuldisregard of the statute is a actthe commandA of
damage to one of the for whosein classand where it results

enacted, rightthe to recoverstatute wasespecial benefit the
implied____Texasdamages party in default isthethe from

33,Rigsby, (1916).241 39Ry. v. U.S.Co.& Pac.

remedycivilly patientonly way committed can obtain ain which aThe
agents.against hospital orbring the State itsan actionis to

legalinvoluntarily patient rightdeny committed the toanTo
legislature’s guaranteeright prove the ofwouldenforce thisaction to
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empty promise.be See Halderman v. Penn­to anadequate treatment
1295, 1322Supp. (D. 1977);446Hospital, F. Pa.andSchoolhurst State

1022, (D.Clarke, Supp. 1977).Pa.1026-27 There­v. 434 F.Eubanks
guaranteeinglegislature, by civillythethat thewe are convincedfore

adequate treatment,right and humane haspatient tothecommitted
sovereign immunity damagesanany in action forofclaimwaived

Hampshire Hospital seeks to vindicate thepatient the Newa atwhere
Highway Department,right. v. State 50 N.J.this See O’Neilldenial of

1,n.1, (1967).307, n.1A.2d 5316 235

damages fromthat arises such a breach of aforAn action
statutory duty Hamptonbe v. &would in tort. See Dunbec Exeter

requirementsElec., 4, 1101 (1979).A.2d In addition to the119 N.H. 396
fact,injury in there are two other essentialproximate andof causation

first, right/dutyrecovery: the that the statute man­requirements for
plaintiff or aprotectto the class ofwhich he is adates must be intended

second,member; to thethat there be some “directive defendant.”and
646, 788,Booth, 647-48, (1974).114 325 A.2dEmery v. N.H. 789 G.See

and, Actions,Mowe, Implied 55Private ORE. L. REV.Federal Statutes
(1934);2863,11-12 (1976); OF TORTS RESTATEMENTRESTATEMENT §

(SECOND) (1965). ch. 135-B wasOF 286 RSA intended: “toTorts §
occurrence, mental,severity and duration of emotional andthereduce

guaranteeingby humane treatment for thebehavioral disabilities
ill,mentally enable afflicted to obtain needed care andand the rehabil­

question plaintiff,isThere little that the aitation.” RSA 135-B:1.
mentally involuntarilyperson hospi­disabled committed to the State
tal, protection thiswas within the of statute.

directive, conduct,statutory imposedof uponThe or standard
hospital rightemployees guaran­mirrors the that isthe of the State
is,by employees hospital provideof the mustteed RSA 135-B:43.That

say mayadequate is not to that anand humane treatment. This action
negligent when abe maintained for treatment doctor decided to

therapy opposedtype acceptedan asemploy type.one of to another See
Bartlett, 318, 383State, App. (1976);2dv. 52 Div. N.Y.S.2d 763 Whitree

693,State, (N.Y.Ct. Rather,1968).56 2dv. Misc. 290 N.Y.S.2d 486 Cl.
adequate theand humane treatment means that doctors must treat an
involuntarily civilly patientcommitted in a manner that is consistent

Heart,accepted Corriganmedical standards. See v.with Sacred Hos­
73,pital, (1962).104 N.H. 178 A.2d 502

plaintiff dosageprovinghas ofThe the burden that the level of
negligentdrug recognizedherto was underthe Mellaril administered
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medical Physicians,standards. 61 AM. 2d Surgeons,JUR. and Other
decide,(1972). however,Healers 188 We must§ whether her cause of

action based on events which occurred between JulyMarch and 1970
may againstbe asserted under RSA 135-B:43 all of the various defend-

againstants. Plaintiffs action 1972;Dr. Bañas was filed in the other
legislaturedefendants were added to the suit in 1974 after the enacted

RSA ch. 135-B in 1973.

impose dutyRSA ch. 135-B does not a new on the defendant
doctors, longas it has been established law that the relation of doctor

patient places obligationand properon the doctor the of bytreatment
requisitethe exercise of the medical Physicians,skills. 61 Am. 2dJUR.

Surgeons, (1972). plaintiffand Other Healers 106 The provemust§ still
by preponderance “negligenta of evidence that acts or omissions” in

performancethe injuries.of the doctor’s duties caused her The effect of
immunity recognizedRSA 135-B:43and :49 is to waive from causes of

States, 135,action. See Feres v. United 340 142 (1950).U.S.
imposedBecause RSA 135-B:43 and :49 no new duties on the defend­

ants, inequitableit applyis not unfair or to this retroactivelystatute to
plaintiff’s State, 50, 53, 333actions. Estate Kenneth v. 115 N.H. A.2dof
452, contrary,(1975).454 the applicationOn such an carries out the

“[ejvery mentallybeneficent intent of patientthe statute that: ill has a
right adequateto and humane treatment.” RSA 135-B:43. Further­
more prejudiced bythe doctors arethemselves not their loss of the

immunity, obligateddefense of the providebecause State is to counsel
“awards,pay any judgmentsfor their defense and to or settlements

against” 135-B:49;rendered SUTHERLAND,them. 2RSA J. STATUTES
Statutory 41.06,and (4thConstruction at 269 ed.§ C. Sands

1973).
legislatureIf preservethe immunityintended to againstdoctors’

malpractice by patients hospital,actions at the State it could have done
by express languageso as it used in law,RSA ch. 99-D. 1Section of that

which employeesextends to all andState officers defense and indem-
nification, policy.is a specificallystatement of It states that the intent

chapter protect againstof the is to State officers arisingclaims from
in employment.acts the course of their “It is not intended to create a
remedy injured persons,new for sovereignto waive the state’s immu-

nity, sovereign immunityor to waive the of the state which is extended
by officers, trustees,law to state employees.”officials and

language provisionsAbsent such or similar in the 135-B:49,of RSA
plaintiff’swe hold that the motions to dismiss byactions filed all the

erroneously granteddefendants were and the actions are remanded to
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reached, needwe notof the resultIn viewfor trial.superior courtthe
raised.issuesconsider other

exceptions sustained: remanded.Plaintiff’s

result; concurred.othersj., in the theBROCK, concurred
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