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reached, needwe notof the resultIn viewfor trial.superior courtthe
raised.issuesconsider other

exceptions sustained: remanded.Plaintiff’s

result; concurred.othersj., in the theBROCK, concurred
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Hall, Morse, Anderson, (G.Gallagher, Anderson& of Concord Wells
plaintiff.orally), for the

Shaw, orally),(Norman for the defendant.of Exeter C. GileRobert

seekingLAMPRON, equityinis a bill diverse reliefThis caseC.J.
hearing,arising parties.between the At aof certain transactionsout

confessed, Superior(Goode, J.) considered as underTrialthe Court
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222, 491:App. (Supp. 1977), plaintiffsRule R. 222Court RSA the
seeking discharge mortgagesamendment to his bill the of two herein-

described, sought.after and decreed the relief The defendant ex-
enteringcepted allowingto the court’s the final decree without him to

exceptionssubmit a defense. Defendant’s were up-transferred. We
the of court.hold action the trial

plaintiff’s sought accounting requestedbill an andThe the court to
impose a byconstructive trust on monies that were obtained the

Shaw, plaintiff’s attorney,defendant who was the in the foreclosure
personal propertyof bysale business and that was once owned the

dischargeplaintiff. sought mortgagesThe bill also to numerous that
personal property plaintiff.the held on anddefendant business of the

pending,equity plaintiffin theWhile the bill was filed a motion in
superior requestingthe that the court ordercourt the defendant to

agreement mortgagea on aexecute subordination second that was
by plaintiff’s personalthe plain-held defendant on the residence. The

wife,requestingan Kennedy,tiff filed additional motion that his Carol
bill,party originalplaintiffbe added as a to the and that he be

originalpermitted count,to add a second count to the bill. This second
479:10, requestedpursuant discharge mortgagesto a ofRSA on the

plaintiff’s propertypersonal byand business that was held defendant’s
secretary, party in thewho was his straw transactions. The defendant

motion,object granted. addition,to thisfailed to so it was In the
allegations plaintiff’sdefendant to answer the set infailed forth the

count, 1,1978,it on pursu-added so was ordered confessed December
Superiorant to Court 222.Rule

3, 1978, hearingJanuary superiorinaOn court was held on the
plaintiff’s compelto the defendant tomotion subordinate his second

case,mortgage. plaintiff’sofAt the close the his counsel moved that the
count, dischargepetition mortgages,the for ofconfessed the two be

brought disposition. requestedforth for Plaintiffs counsel that the
grant petition discharge mortgagesthecourt the to rather than the

previously sought, arguing mortgagetomotion subordinate that the
discharge provide completewould more relief than would subordina-

defendant, himself,representing exceptedtion. The who was to the
bringing arguedthis He thatforth of count. he was unfamiliar with

“miscarriagebe a justice”the confessed count and that it would of to
bygrant requested plaintiff. daysthe the hearing,relief Two after the

court,leave defendant filed anwithout of the answer to the count that
had been ordered confessed.
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rulings.findings1978, its and9, issuedthe trial courtJanuaryOn
answer, theand consideredlatedefendant’s“overruled”The court

requestedAccordingly, the relief that wasconfessed.count assecond
granted and it was decreed that thewasamended billplaintiff’sin the

discharged.securingmortgages them be Theand the twotwo notes
Kennedy, Kennedy,by andmortgage R. CarolWilliamis afirst

22,Decemberto Kudaruska datedKennedy’s ElizabethRestaurant
1999, Rockinghampage 148 thein of1969, volumeand recorded

mortgagea from WilliamThe second isCounty Registry of Deeds.
6,AprilKennedy to Elizabeth Kudaruska datedKennedy and Carol

2062, registry.page of478 the samein volume1971 and recorded
challenges the trial court’s issuance of the finaldefendantThe

mortgages. Althoughdecree, discharged the defendant,thewhich
bill,timely fashion the heto in amendedhe failed answeradmits that

judgeforof discretion the trial not toit was an abuseasserts that
pleading.refuse to set aside thepermit answer and to confessedhis late

byargues final beConsequently, that the decree should set asidehe
court.this

equityanswer an amended bill within tenmustA defendant
days attorney,to the defendant’s SUPER.is filed and deliveredafter it

222; 491:App. (Supp. 1977).222 If the defendant fails toCT.R. RSA R.
period,prescribed time theanswer within the amended bill shall be

declaring theas confessed. Id. A court’s order confession istaken
GIBSON,projudgment decree See H. INcalled a or SUITSconfesso.

Chancery (1916); Equity (1966).Am.205 27 JUR. 2d 221 The§§
order, mayinterlocutorypro andecree is and be entered asconfesso

216;appears. 491:App.soon as the 216default SUPER. Ct. R. RSA R.
(Supp. GIBSON,supra being1977);see 207. The decree interlocu­H. §

permittory, maythe set it aside and the defendant to file acourt
difficultypleading. “The law makes ofresponse to its unanswered the

proportionate negli­setting proaside the somewhat to theconfesso
GIBSON,supragence allof defendant.” H. 207. In cases the trialthe §

grant pro confesso,tohas to or refuse set aside the andcourt discretion
only ofreviewed for an abuse suchits decision will be discretion. See

36,Hartsook, 41, 7,450 (1969);v. 224 Tenn. S.W.2d 9 7Brashears
PleadingEquityPractice, and PracticeMassachusetts 590§

attorney representedan and(1959). The defendant was himself
whypresentedthrough proceeding. his excuses didthe entire He he

to trial court. courtnot answer the amended bill the The refused to
meritorious, permitnot fileaccept his as and did him to a latereasons

anypresented tohas not reasons this court thatanswer. The defendant
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requiredtimely to themannerin arespondtofailurejustify hiswould
court acted within its discre-thehold thatAccordingly, wepleadings.

protherefusing asideto setintion confesso.

dispositionplaintiff count,moved for ofthe theWhen confessed
vehemently objected groundthethe on that he haddefendant insuffi­

objectionprepare Defendant’s misplaced;cient time to a defense. is he
purpose proa “The permittingthe of defendantmisconstrues confesso.

pleadedprothe be taken admits all thebill to well infacts theconfesso
rightcomplaint. his furtherbill of He loses to be heard as to such facts.

Practice, supra words,588. In...” 7 Massachusetts other after§
ordered,pro rightthe defendantthe had been had no to offer aconfesso

exceptionthe in the confesseddefense to facts contained bill. His must
betherefore overruled.

decree, only optionthe the leftAfter final to the defendant was
grounds allegationsexcept to on the thatto the decree the in the

Collier,bill a relief.confessed failed to state cause for See v.Collier 274
131, (1962); Equity27 Am. 2d (1966).Ala. 145 So. 2d 821 JUR. 222§

Defendant, however, argue point.not argueddid this Even if he had so
alleged inprevail. plaintiff’snot facts as thehe would The amended

provided grounds upon which thebill sufficient trial court could enter
discharging mortgagesa that weredecree the held in the name of

ordering dischargeElizabeth Kudaruska. The court’s decree the of the
mortgages securing them, above,two and the twonotes described is

affirmed.

Exceptions overruled.

All concurred.
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