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Manchester,O’Shaughnessy,Daniel W. of for the defendant.

BROCK, bypresentedTheJ. issue this case is whether the indict-
uponment which the was tried arson,defendant and convicted of RSA

634:1, charged felonya class B or a misdemeanor.
guiltyAfter the defendant found 29,1977,was of arson on November

(Loughlin, J.) upon requestthe Trial prosecutorCourt of the and a
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trial,duringpresented the that theruledevidenceof theconsideration
tookfelony, not Defendantguilty a misdemeanor.of awasdefendant

ruling. to twelvedefendant was sentencedexception Thehis to this
behavior,goodduring inconfinement, suspendedtwo monthsmonths

yearsCorrection, probationHillsborough County of and twoHousethe
asidethe verdict should be setclaims thatupon The defendantrelease.

wording of indictmentprosecution because the thedismissedand the
felony gradesmisdemeanor andbetween thedistinctionobscured the

supportarson, evidence to the conviction.of insufficientbecauseof and
remedy proposes.reasoning, part, not the heaccept in buthisWe

case, tomoved dismiss on theof the defendantclose the State’sAt the
allegeprove Thefailed to or even a crime.grounds the hadthat State

judgmentmotion, on the ofreserved issuedenied the buttrial court
felonyguilty of a ifwould be or misdemeanordefendantwhether the

he were convicted.

only ‘clearlyif it sets out all of theis sufficient“An indictment
Bussiere,necessary constituting “State v.the offense.’ 118elements

659, 661, 392 151, 153 quoting Inselburg,(1978), v. 114A.2d StateN.H.
CONST,824, 827, 457,459 pt. I,(1974); The330 A.2d N.H. art. 15.N.H.
tried, partinwhich the defendant was relevantindictment under

reads as follows:

knowingly. . did start a fire withinthat .defendant][the
belonging to Maurice Poisson to wit: a 1972an automobile

bearing #L23C3B202629,Dodge Swinger VIN which fire
damage property contraryunlawfullydid said to the form

Statute, provided, againstin case made andof such andthe
dignitypeace of State.the and the

language wordingof tracks the of firstThe the indictment the section
reads,statute, person guilty“A isof arson which of arson if hethe

unlawfully damagesknowingly propertya fire . . . which thestarts
allegedindictmentof RSA 634:1 I. The the nature theanother.” of

tooffense with sufficient definiteness withstand a motion to dismiss.
Belkner, 467,462, 938, (1977);A.2d 941 v.v. 117 N.H. 374State State

15, 16, 528,O’Neil, (1963).191 A.2d 529105 N.H.
by supportpresentedevidence the State was sufficient toThe a

chargedguilty languageinof the offense that was the of theverdict on
denyinginThe court did not errindictment. trial therefore the defend-

motion to dismiss.ant’s
clearly however, byprejudiced,The here was the trialdefendant

ruling felony.he to for a Bcourt’s that was be classsentenced “[E]ven
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incarceration,putting potentiality ofone side the increasedto convic­
‘felony’a more serious consequencestion of often entails collateral than

through Blackledgea misdemeanorthose incurred conviction.” v.
21, 28 proceedPerry, (1974). We417 n.6 therefore toU.S. consider the

defendant’s claim that the indictment and the court’s instructions to
ambiguousjury paralleled it tothe which are as whether the defend­

felonycharged a orant was with misdemeanor a theunder arson
statute.

statute,complete (Supp. 1977),RSA 634:1The reads as follows:

guilty knowinglyperson is if heI. A of arson firestarts a
damagesexplosion unlawfully prop-or causes an which the

erty of another.

felony property damagedA if theII. Arson a class is anis
occupied occupiedactor knewstructure and the it was an
structure.

felonyis a B ifIII. Arson class

(a) property is either that of another orthe the actor’s
explosionproperty, the fire was started orand the caused

collectingpurpose property;offor the insurance on such or

(b) purposely explo-startsthe actor a fire or causes an
anyone’s property thereby recklesslyon and placession

danger bodily injury,in of or serious placesanother death or
dangeroccupied damage;of in ofan structure another or

estate;damaged(c) property is realthe or

(d) pecuniary loss caused is in ofthe excess one thou-
sand dollars.

All arson is aIV. other misdemeanor.

(Definitions omitted).V.

I the proved anyRSA 634:1 sets forth basic elements that must be in
prosecution. specifiesarson Section IV that if those basic elements are

alleges proves,all that the State and the isoffense a misdemeanor.
which,II the setSections and III of statute then forth additional facts if

ones,charged in toproved addition the upgradeand basic will the
felony.tooffense a class A or a class B

above, againstAs indicated the indictment returned the defendant
any aggravatingno statute,made mention of of the factors inlisted the

any specificnor it refer ofdid to subsection the statute. Neither did the
givencharge concerningjury thethe elements of the ofoffense arson
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any inthe factors listed sections II Thea reference to of and III.include
counsel, charged jurycourt, objection theof that:without

knowinglyguilty if heperson is of arson starts a fireA
damagesunlawfully property ofthe another.which

provethe inare three elements which state mustThere
actor, meaningjustify for arson. The inorder to a conviction

defendant, afire;case, startingmust know that he isthis the
unlawful;two, damage thirdly, prop-must be and thethe

erty that of another.harmed must be
again necessarygoing repeatto the elements. TheI’m

fire,starting damageknow he isdefendant must that a the
unlawful, propertythe harmedmust be and must be that of

another.

justIt was not until before the defendant was to be sentenced that the
rulingprosecutor asked the trial court for a on “whether we were

dealing felony During argumentwith a or misdemeanor.” on this
question, prosecutor “[ujnderthe told the court that 634:1 the statute

”reads, felony propertyis B‘Arson a Class if the is that of another.’ In
ruling felony,offense was a class Bthat the it is not clear whether the

accepted interpretation statute,trial court that of the uponor relied
presented duringevidence trial from which the trier of fact could

readily burningconcluded thathave the was done with intent to
company, burningandefraud insurance or that the pecun-caused a

iary $1,000,loss in excess of either one of supportedwhich would have
felonya conviction under RSA 634:1 III.

judge maythe factors trial imposingUnlike which a inuse an
651:6,extended term aggravatingsentence under RSA the facts set

forth in RSA 634:1 III are essential elements of the State’s case for
They rewordingsfelonious typesarson. are of the various of arson
statute,prior (repealed aggravat­under the RSA 584:1-6 1973). The

ing factors are “included in the definition of the offense” of arson as a
felony, theyand therefore are elements of the offense that must be

byproved the State. RSA 625:11 III. As substantive elements of the
CONST,offense, by jury. I,these facts are to be decided the pt.N.H. art.

15; Goodwin, 862,v. 118 (1978);State N.H. 395 A.2d 1234 v.State
Ferris, (Me. “Having1969). originally249 A.2d 523 proceedchosen to

charge, was,on the misdemeanor the State . . . under the facts of this
case, bysimply precluded callingthe Due uponProcess Clause from

respondent charge.”the answer toto the more serious Blackledge v.
21,Perry, language(1973).30417 U.S. Since the of the indictment was
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statute,arsonof misdemeanor under thebasic definitionlimited to the
onlycharged and misde-was convicted ofwe the defendanthold that

1, upgrad-and the court erred inRSA 634:1 thatundermeanor arson
sentencing procedure.felony part of theing a asthe offense to

argues that he could not be convictedfurtherThe defendant
propertyburned had consented to theof thebecause the ownerof arson

that the owner’s consent is an abso­burning. contendsThe defendant
charged the defendant intenthad withIf indictmentlute defense. the

byinsurer, ownershipthe owner or indeed itselfconsentdefraud anto
be a defense the statute. RSAproperty would not underof the burned

Nevertheless, issue of whetherwe need not reach the111(a).634:1
as defense in this becausewas a caseowner availableconsent of the

effectively givebelow. The defendant did not thewaivedwasthat issue
relyby Rule 102 that he intended onrequired superior court tonotice

testimony,fact, at trial onhe relied his corrobo­defense. Inthe consent
burningwitnesses, participate inhe did not theby thatrated two alibi

all.incident at
misdemeánoras a conviction for arson understandsThe conviction
felonyimposed634:11, for is Inarson vacated.The sentenceRSA IV.

reached, need not consider of thewe other claimsresultview of the
defendant.

resentencing.Remanded for

All concurred.
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