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statute,arsonof misdemeanor under thebasic definitionlimited to the
onlycharged and misde-was convicted ofwe the defendanthold that

1, upgrad-and the court erred inRSA 634:1 thatundermeanor arson
sentencing procedure.felony part of theing a asthe offense to

argues that he could not be convictedfurtherThe defendant
propertyburned had consented to theof thebecause the ownerof arson

that the owner’s consent is an abso­burning. contendsThe defendant
charged the defendant intenthad withIf indictmentlute defense. the

byinsurer, ownershipthe owner or indeed itselfconsentdefraud anto
be a defense the statute. RSAproperty would not underof the burned

Nevertheless, issue of whetherwe need not reach the111(a).634:1
as defense in this becausewas a caseowner availableconsent of the

effectively givebelow. The defendant did not thewaivedwasthat issue
relyby Rule 102 that he intended onrequired superior court tonotice

testimony,fact, at trial onhe relied his corrobo­defense. Inthe consent
burningwitnesses, participate inhe did not theby thatrated two alibi

all.incident at
misdemeánoras a conviction for arson understandsThe conviction
felonyimposed634:11, for is Inarson vacated.The sentenceRSA IV.

reached, need not consider of thewe other claimsresultview of the
defendant.

resentencing.Remanded for

All concurred.
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Smith, (FredericUpton, Upton orally),Sanders & of Concord K. for
plaintiff.the

solicitor,city city.Cavanaugh,Paul F. for the

BROCK, petitionThis is a for abatement ofJ. real estate taxes
brought bypursuant (Supp. 1977)to HampshireRSA 76:17 the New

Hotel, Inc.,Highway against city Duringofthe Concord. trial before
(Robert Carignan, Esq.), principal disputethe A.Master the between

value,”parties value,was whether the “full and truethe or fair market
plaintiffs property, (Supp. 1977),of the RSA 75:1 should be deter-
by replacement depreciation bymined cost lessthe method used the
bycity capitalization by appraiseror the income method used the

engaged by the hotel.
that, uniqueof theThe master found because features and func-

hotel,of the the incometional obsolescence method was the more
appropriate onlyone to be utilized in this case. The evidence for

byproperty presented byof the the income method wasvaluation that
Hyde. Relyingplaintiffs appraiser, evidence,Mr. John onthe that the

plaintiffsrecommended that taxes formaster 1976 be abated and that
$24,847.62 Superior {Johnson,of be ordered. The J.)a refund Court

recommendations,approved these and a decree was entered in accord-
ance therewith.
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sufficiency the evidenceseriously question the ofcity notdoesThe
findings income methodor his selection of themaster’ssupporting the

plaintiff’s property.of See Ber-determining valuefair marketof
646, (1978).Nashua, 392 A.2d 143 The118City N.H.thiaume v. of

appeal is that its to dismisson motioncontentionprincipaldefendant’s
jurisdiction should have beenfor lack ofpetition for abatementthe

city, and not the board oftheby court becausegranted trialthe
party defendant.assessors, solenamed as thewas

theappeal denial of an abatement to Statethetaxpayer toelectsIf a
city” party.is now adversetaxation, or thetownthe “affectedofboard

effectivelystatutory provision1977). That(II) (Supp.RSA 76:16-a
holdings affectedprevious that theany suggestion in ouroverrules

Comm’n,controversy. Blogie v. State Taxparty thea towas nottown
34,Marvin,Hampton(1971); v. 105 N.H.246, 603279 A.2d111 N.H.

153, 156,Fumald,441, v. 71 N.H.(1963);444 Manchester36,193 A.2d
legislaturethe intendedno evidence that657, (1901).We find65851 A.
taxpayer,merely as in thisappear because theparties todifferent

directly superiorappealing to court. RSAcase, option ofitsexercised
1977).(Supp.76:17

city party inof Concord is the realquestion that theis noThere
Boardman, (1879).The58 580dispute. Edes v. N.H.Seein thisinterest

throughlong passed hands of thetheby sincepaid hotel havethetaxes
ordered,city’s If a refund is the fundscoffers.theintotax collectors

hardlycity cityby The candirectly treasurer.repaid thewill be
proper noris neither effec­presence in the courtroomthat itscontend

cityparty in isarguable the real interest thefact, that asit isIntive.
necessary Kelley v.but a one.only party defendantpropernot a Cf

206, 231 (munic­Precinct, (1967)A.2d 269Village 108 N.H.Hopkinton
Cray,board, party defendant); 89zoning proper Stone v.ipality, not

selectmen, proper plaintiff in(town,(1938) not483, 200 A. 517N.H.
(Me. (properaccord, Daigle, 1974)320Berry 322 A.2dzoning v.case);

municipality,or which­tax collectorrefund isparty for taxdefendant
funds).possession ofhasever

therefore, whether the board of assessorsisquestion,The real
party case cannotindispensable such that theindependent andis an
it is not.hold thatin Weproceed its absence.

completely independent pub­arecity assessorsthat theThe asserts
Marvin,city. Hamptonagents v. 105N.H.of the Seenotlic officers and

Eyers441, (1963) (dicta); Woolen v.36, 193 444 Co.34, [Town of]A.2d
accord, Johnson,511, (1929);1, 3, 146 v.Gilsum, 512 DillonA.84 N.H.

generalAlthough1974). assessors fall under the(Me.332322 A.2d
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byState, they citysupervision chosen theof the are and derive their
governing 48:12, :14,authority impor­from its officers. RSA :15.More

tant, independent city.assessors have no interest ofin this case the the
76:16-a, city acting throughpredecessor toUnder the statute RSA the

standing cityhad no thanits board of assessors more the alone. Cas­
229, 230, 594,Maynard, (1972).112 293 A.2d 595sube v. N.H. In a suit

taxes, into collect “whether the suit should be the name of townthe or
charged may veryof officer collection of thethe with the tax not be

as to the of thematerial maintenance action.” Canaan v. Enfield
District, 517, 250,Village (Parsons,(1908)Fire 70 A. 25774 N.H.

concurring).C.J.

cityThe nevertheless maintains that the assessors are an essen­
party city acting powertial because the alone has no to make abate­

Cobleigh, 250,ofments taxes. Northumberland v. 59 (1879).N.H. 255
city ignores petition abatement,The the well-settled rule on athat for

superior powersthe court has broad to order an abatement. RSA 76:17
(Supp. 1977)-, Village Lisbon, 173,Lisbon District v. 85 N.H.[Town of]

Boardman,252(1931); (1879);155A. Edes v. 58 HampsteadN.H. 580 v.
Plaistow, 84,97 (1869). long practice49 N.H. It has been the[Town of]

cityin this State to name the affected or town as the defendant in a
See,petition e.g., Nashua,Cityfor abatement. Berthiaume v. 118of

646, Dewey(1978); Stratford,N.H. 392 A.2d 143 v. 40 N.H.[Town of]
(1860). impose203 There is no toreason a different rule at this

juncture.

city’s remaining relatingexceptions,The to the master’s ad­
bypresented plaintiff,mission ofof certain items evidence the are

city objectedmerit. The first to which thewithout items were the
statements, by experthotel’s financial which had been used its witness

Morton,preparing report. presidentin his plaintiffMatthew the of the
corporation, actively aspectswho had been involved in plain­all of the

years, clearlyfor was “qualifiedtiff’s business more than ten a wit­
presented adequateness” who an foundation as prepara­to the mode of

allowingtion of statements. 521:2. The masterthe RSA did not err in
requiring testimonyrecords into evidence withoutthese from the

actuallybookkeeper prepared Theyand accountant who them. were
only expert’s opinionshow basis forintroduced to the the and were

by hearsay State,therefore not barred the rule. Brewster v. 107 N.H.
226, 227, 706, Annot.,(1966);219 A.2d 12 (1967).708 A.L.R.3d 1064

challengesThe defendant thenext master’s admission of tes­
timony by plaintiffs expert, Hyde, concerningMr. occupancythe the

area,inrates of other hotels the Concord which he had used in deter-
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management.prudentpotential incomemining underplaintiffsthe
bytechnically hearsay, data was obtained and used himAlthough this

plaintiffs property andappraisal of the wasof hisin coursethe normal
reaching Hyde’s qualifications asopinion. anupon his Mr.inrelied

disputednot and masterappraiser were the wasexpert real estate
reliabilityof of the sourcesthejustified accepting his assessmentin
516:29; Stats,appraisal. v.investigation RSA Brewsterhis andinused

McCormick,706,227, (1966); Evi-226, 219 708 C.A.2dN.H.107
Any1972); R. orFed. Evid. 703. deficiencies(2d ed. seedence §15

Hyde’s appraisal report orwritten hisin either Mr.inaccuracies
bybrought out coun-testimony on cross-examinationhave beencould

question Canneyto him. v. Travel-had he chosenthesel for defendant
307, 831,304, (1970);Co., 266 A.2d 834 Brewster v.110 N.H.ers Ins.

1064, (1967).Annot., 1069supra; 12 A.L.R.3dState

overruled; judgmentExceptions
plaintiff.thefor

All concurred.
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