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management.prudentpotential incomemining underplaintiffsthe
bytechnically hearsay, data was obtained and used himAlthough this

plaintiffs property andappraisal of the wasof hisin coursethe normal
reaching Hyde’s qualifications asopinion. anupon his Mr.inrelied

disputednot and masterappraiser were the wasexpert real estate
reliabilityof of the sourcesthejustified accepting his assessmentin
516:29; Stats,appraisal. v.investigation RSA Brewsterhis andinused

McCormick,706,227, (1966); Evi-226, 219 708 C.A.2dN.H.107
Any1972); R. orFed. Evid. 703. deficiencies(2d ed. seedence §15

Hyde’s appraisal report orwritten hisin either Mr.inaccuracies
bybrought out coun-testimony on cross-examinationhave beencould

question Canneyto him. v. Travel-had he chosenthesel for defendant
307, 831,304, (1970);Co., 266 A.2d 834 Brewster v.110 N.H.ers Ins.

1064, (1967).Annot., 1069supra; 12 A.L.R.3dState

overruled; judgmentExceptions
plaintiff.thefor

All concurred.
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Clancy orally), for theO’Neill, (Frank B.Clancy of Nashua&
contestant.

Sweeney, orally), for(J.Sweeney, Leonard Jr.Sweeney of Nashua&
proponent.the

Manchester, orally,by brief and forO’Shaughnessy, ofB.Michael
Dove.Irene

rulings probateappeal from certain of theGRIMES, is anThisJ.
hearing petition reexamine theon a toduring after aandmadecourt

1977).(Supp. The552:7form. RSAin solemnWardenwill of C.Jean
rulingprobate in onfirst, court erredthewhetherpresented areissues
hearsay552:12,availability, ofon the basissubscribing RSAwitness’a

refusingsecond, erred in thealone, the courtwhetherandevidence
superior court for aissues to theofrequest for a transfercontestant’s

(Supp. 1977). We hold that the567-A:10jury pursuant to RSAtrial
issues, it erredrequest but thatcorrectly to transferthedeniedcourt

hearsayavailability basis ofa witness on theruling ofon thein
alone.evidence

21,1976,May executed anC. Wardenhospital on Jeanin theWhile
The instru-her last will and testament.bepurporting toinstrument

through agencyrequest,drawn, the ofat the testatrix’sbeenment had
typed by aCarlino, the instrument. It wasunderPhilip executora Mr.

lawyer’s dictated instructions andsecretary with alegal in accordance
secretary. supportby The record wouldhospital thethedelivered to

signedshewill to testatrix and thatread thefindings that Mr. Carlino
witnesses,subscribing all ofof threepresencein theinstrumentthe

witnesses,presence of each other. One of thesigned in thethenwhom
patient in the testa-a a bed besideBlakesley, that timewas atLaura

3, 1976,thereafter, testatrix died.theShortly on Junetrix.
uponhearing probatein19,1976, was held courta theOn October

contestant) Association(the and NashuaRosspetition of Edwin C.the
Inc.,Children, in solemn form the testa-reexaminetofor Retarded

two ofproduced and caused to be examinedThe executorwill.trix’s
witness, Blakesley, wasMrs.subscribing The thirdwitnesses.the

Instead,produced. the execu-was notby executor butsubpoenaed the
Blakesley’s physi-be from Mrs.purporting to'letterator introduced

testify in court orwas too ill to eitherwitnessthat thethat statedcian
purpose ofcontinuance for thefor amovedThe contestantat home.

if was indeed “una-the witnesssummonsing to determinethe doctor
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552:12, inquirepurposesfor of and tovailable” RSA into the witness’
competency of Theat the time execution. motion was denied and the

19,confirmed on Octoberwill was 1976.
contestant, 3, 1976, askingappealThe on November filed an afor

jury pursuantsuperiorin (Supp. 1977),trial the court to RSA 567-A:10
petitioned certifyprobateand the court to and transfer issues to the

superior jury Rulingforcourt trial. that the contestant had failed to
comply procedural requirementswith the inset forth RSA 567-A:X0
(Supp. 1977) 34 of the of the (approvedand Rule Rules Probate Court
January 26,1976), requests.court denied boththe The contestant then

court, claimingappealfiled an to this anerror and abuse of discretion
upon testimony onlyin the the willcourt’s affirmation of the of two

petitionsinwitnesses and the court’s denial of the for a oftransfer
rightaissues. Contestant also claims to an ofextension the time for

appeal superiorthe court underto RSA 556:28 and RSA 567-A:5
exceptions(Supp. 1977). byHis were Copa-reserved and transferred

dis, J.
probateThe contends thatcontestant first the court should not have

availability subscribingruled on the of thirdthe onwitness the ofbasis
alone,the it denydoctor’s letter and that was error oppor-to him the

tunity inquire competencytheto into witness’ at the time of execution
the the regard-of will. After careful review of record and the case law

ing probate form, agreementin findsolemn we inourselves with his
argument.

may proved by procedures,Wills be in two probatethis State in
(RSA 552:6), probatecommon or in (RSAform solemn form 552:7

(Supp. 1977)). early law,Both forms are borrowed from the common
changeand neither has suffered substantial in Knightthe interim. v.

495,Hollings, (1906) (common form);73 63 A. 38N.H. In re Pafelis
Estate, 265, (1967) (solemn form).108 N.H. 233 A.2d 825

proceedingThe of a insubstance common or solemn form is infound
precedent,common-law while venue and time limitations are infound

Barber,Noyes TREAT,the statutes. 4 (1828);v. N.H. 406 3 W. PROBATE
1035, (1968). present case,LAW 1043 In the dispute§§ there is no

concerning timing petitionofthe the to reexamine the decedent’s will.
however,disputed, whether, proceduresWhat is is under the here

employed, probate properlythe court could find that the will had been
by “credible,” meaning competent,attested and subscribed three wit­

byrequired Hodgmannesses Kittredge, 254,as RSA 551:2. v. 67 N.H.
Lord, 7,8(1892);32 A. Lord v. 58 (1876).158 N.H. We hold he could not.

proponentIt is axiomatic that the of a will carries “the
proving Osgood,burden of its due execution.” 89, 90,Albee v. 79 N.H.
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contest, partypropounding has1, the the(1918). In a will105 A. 2
every necessaryisproof fact which to theof as to“burdenultimate

PagePARKER, 29.33,ONvalidity Bowe & Wills atwill.” 3 J. D. §of a
Merrill,Osgood supra; Hardyaccord, v. 56v. N.H.(1961); Albee474

therefore, although byaided a host of(1875). proponent,227 The
persuasion throughout pro­of theretains the burdenpresumptions,

hand,contestant, proponentthe once theon otherproceeding. Thebate
case, movingshift in the ofprima facie suffers a burdenhismakes out

showing of due execution. SeePerkinsa failureevidenceforward with
PARKER,163, 171Perkins, (1859); 3 D. PAGE ONJ. BOWE &N.H.v. 39

953,29.33, (1961); Am. 2d at 116-1780 Jur. Willsat 478 §WILLS §
presentthough inThus, was the contestant the contro­even it(1975).

reexamination, proponentsought petition the hadversy forwho the
ofproving form the due execution the will.in solemnburden ofthe

Perkins, (1859),39 N.H. 163 this court addressedv.In Perkins
proof in form:of solemnpracticecommon-lawthe

proveisobject proceeding to the due executiontheThe of
proofIn most cases such is offeredinstrument.of a written

evidence,of the instrument into the admissionin order [sic]
will,proof the evidence is tothe of a offeredin the case ofbut

proved.will haslay of decree that the beenfoundation athe
produced, unless, in aitself must beinstrument. . . The

cases, secondary admitted;excepted evidence iswherefew
attesting producedbe and exam-witnesses mustand the

processined, they living of the theand within reach ofif are
by partyThey produced the who offers theto becourt. are

evidence, who seeks a it hasin or decree thatinstrument
proved.been

TREAT,Perkins, also 3 W. PROBATEat 167. See LAWv. 39 N.H.Perkins
form,probateof in1039, (1968). essence solemn there-Theat 65-66§

opportunityan to be heard to allfore, of notice and inter-is the offer
Barber, 406,409 TREAT,Noyes (1828);4 3v. N.H. W.persons.ested See

1043, contrary(1968). proceeding inAnd to theat 70Probate Law §
552:6,offered,form, only one witness need be RSA thecommon where

requires productionthe of all three sub-proceeding in formsolemn
Probate,witnesses, they Daley Judgescribing are v.if available. 90of

239, (1939).381, 382, 240 See also RSA10 552:12.A.2dN.H.

witnesses,provides: attesting552:12 “If theRSA after the
will, incompetent any cause,of fromexecution a become or if the court

testimony of such witnesses isdetermines that the unavailable under
circumstances, may proved uponbethe the will and allowed other
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satisfactory prior citation,evidence.” As indicated in the this statute is
prior simplya mere codification of common law. It means that if a

probate, proponentwitness is found to be unavailable at the time of the
obligation producingthatwitness. Nonetheless,is from his ofexcused

hearing finding unavailability,must be a athere on and of theand
propounding party obliged proveis to toit the ofsatisfaction the court.

obligation implicitThat is in both the statute and the common law.

Moreover, assuming afindingof unavailability,even the will
proved “upon satisfactorymust still be other evidence.” RSA 552:12.

Though proving signaturethe of an unavailable witness raises a
presumption competencyof the execution,witness’ at the time of
Daley Probate, 382,Judgev. 240-41,90 N.H. at 10 A.2d at thatof
presumption only proponent’sserves make primato out the facie case.

Perkins, TREAT,Perkins v. 39 at alsoN.H. 169-70. See 3 W. PROBATE
1039, (1968).at 66 presumption,LAW It is a rebuttable§ and it is

subject through contraryto contest end,evidence of a nature. In the
probate judgethe must thatfind the instrument was “attested and

bysubscribed ... three or more credible witnesses.” RSA 551:2.

case,present proponentsIn the the of the will of Jean C.
sought unavailabilityWarden to attestingshow the of an witness

solely through physician. letter,a however,letter from her That was
pure hearsay, and under the anycircumstances was not within of the
recognized exceptions hearsayto the rule. The soughtcontestant to
challenge unavailability bythe asserted askingof the witness for a

question physiciancontinuance in to deposeorder the witness,and the
request By allowingbut his was denied. hearingnot regardinga full

availability witness,the of the the court denied the contestant the
opportunity availabilityto contest witness’ competency.the and More
importantly, proponent majorthe was partrelieved of a of his eviden­

This,tiary hearsayburden on the basis of evidence alone. we cannot
countenance.

convinced, however, byareWe not argumentthe contestant’s
denying requestthat the court erred in his for a transfer of issues

pursuant (Supp. 1977).to RSA 567-A:10 providesThat statute an
regardingalternative avenue of contest “material facts which are in

dispute.” persons “petitionIt allows interested probateto the court to
certify superiorthe issues of fact to the court ... for ascertainment
by jury Nevertheless, availabilitytrial” the procedureof this is
strictly “Any petition jurylimited: such for trial shall be made within

byprescribed promulgatedthe time bylimits rule judgesthe of
probate. plainly. . Id. Probate Court Rule 34 limits actions under
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(5)“filed than fivepetitions not later(Supp. 1977) toRSA 567-A:10
matter; goodhearing except,su ch for causeondays prior the ofto date

case, advantagefailed ofcontestant to takepresent thetheshown.” In
manner; only losing on theproperin afterjury procedure theissuethe

jurypetitionhe for a trial. RSAprobate didcourtin themerits
give losing party inintended to the1977) is not(Supp.567-A-.10

tryto the facts. canchance Neitherproceedings a secondprobate
putsuccessfully argue itself is insufficient tothat the statuteattorneys

in theprocedural restrictions containedpossiblenotice ofthem on
directly to those rules. We hold thatrefersprobate rules. The statute
denying petition for aerror in contestant’snothe court committed

jury trial.

arguesfinally that be ahe should allowedThe contestant
(Supp. 1977).RSA 556:28or RSA 567-A:5556:28jury trial under RSA

Challenges ofto the due executioninapposite willwholly to contests.is
against encompassedestate” within thenot a “claim [an]will area

byhelped RSA 567-A:5Nor is the contestantscope ch. 556.of RSA
court,appeals supremeto to thelate(Supp. 1977).That statute relates

superior Chesleyto the court. See v.of issuescertificationand not to
280, (1977).281Chesley, 372 A.2d117 N.H.Estate of

error,findingNotwithstanding of we hold thatthe recordour
ofprobate confirmation Mrs. Warden’s willcourt’ssupports the

byinstrument madedetermination thatthe wasrests on ainsofar as it
mind, by andwriting, signed . . .the testatorinsoundone “of

bypresence”in two credible witnesses.hisand subscribedattested
however,statute, subscriptionrequires and attesta­TheRSA 551:2.

solelywitnesses.” Id. We must remandby or more credibletion “three
availabilitypresent of thirdof the the witness anda determinationfor

competency the time of execution.ather

partExceptions sustained in and
part;All concurred. overruled in remanded.
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