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(Gordon Rehnborg orally),Nourie, for theWiggin of Manchester&
plaintiff.

Morris, attorneyattorney generalRath, E. assistantThomas {James
Hampshire.general, oforally), for the State New

byappeal Corpora-LAMPRON, the Boston & MaineThis is anC.J.
order, placedwhichpublic commission the costs offrom a utilitiestion

signals crossingwarningmaintaining for a railroad onto therailroad
corporation. We affirm.

HighwaysHampshire Department of Public Works andThe New
petition requesting publicdepartment) filed a the utili-(hereinafter

commission)(hereinafter to issue an order authoriz-ties commission
warning signals gradesysteming of and cross-of athe construction

gradeBoston & Maine Railroad. Theings of theover the tracks
completenecessary tocrossings in order an extension of Routewere

hearing, 12,commissiona the issued order No.in After101 Milford.
construction, grade crossing760, the and thewhich authorized of

signal system. also ordered “that all costs of con-The commission
installation, togetherstructing with the maintenance of the cross-and

by Hampshire.”the State ofing protection shall be borne Newdevices
appealed order.party thisNeither

days statutory15,1977, thirty-eight theJuly after time to file forOn
department asked the torehearing expired, the commissionera had

statutorylight apparentof an conflict.inreconsider its order “[T]he
importance statutory interpretationrecognizing of intheCommission

12,760recognizing representedthat order No.and athis matter
Commission,” grantedprevious of thedeparture from decisions the

hearing. depart-held anotherand Therequest for reconsideration
reads,373:10, whichargued railroad shallment that RSA “[t]he

,”signals, gates equipment requiressigns, or other . . .maintain
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State, responsibilityrailroad, for the costassume solenot thethat the
agreed that itsmaintaining signal The commissionthe devices.of

statutory directive,contrary conse-this andwas toprevious order
13,121, which “that all of main-stated costsquently orderissued No.

signalization bycrossing theshall be bornetaining protectivethe
Corporation.”MaineBoston &

railroad, torehearing, pursuanttheforof its motiona denialAfter
directly challenging541:6, this the com-appealed to court bothRSA

supplementaljurisdiction a order and the substanceto issuemission’s
arguinga motion to dismiss that theThe filedof this order. State

appealed superiorto the court.first haverailroad should
themust address at is whetherquestion that this court outsetThe

byprovided is the means ofprocess RSA 373:8 exclusiveappealthe
apportions costs forobtaining of order thatreview a commission

365:21,signals. argueswarning that RSA and RSAThe Staterailroad
onlyappeal properlytogether, the lies in373:8, thatread demonstrate

provides appealsall from365:21 that thesuperior court. RSAthe
by 541,provisionsgoverned of ch.to be the RSAcommission are

provided.” The that RSA“except herein otherwise State contendsas
373:8, provides appeals from the decisionsthat commission’swhich

crossingsrailway brought superiorconcerning grade are to be in
category,court, provided” and that thisin the “otherwise concludesis

bybe this court.case should dismissed

recognizedpreviously purposesthe different of thehaveWe
provides appeal Superiorforprovisions. 373:8 to theappealtwo “RSA

providescosts ch. 541 forapportioningan order and RSAfromCourt
directly Supreme uponto the Court claim thatappeals decisions aof

Corp.Boston & Maine 109the was unlawful.” Petition N.H.order of
324, 332, (1969). Corporation326, The Boston & Maine251 A.2d 334

jurisdictionlegalitychallenges the commission’s to issue athe of
legality very of thatsupplemental order the of the substanceand

appealwe entertain the railroad’s under theTherefore willorder.
provisions of RSA ch. 541.

supplementalthat the commission’sThe railroad contends
Specifically, arguesimproperly the thatorder was issued. railroad

department for ofcould not ask reconsideration a commissionthe
rehearingtwenty-day period applicationfor fororder after the time

jurisdictionconsequently the commission had no toelapsed,had and
grant argumentrequest. The railroad bases oneither hear or the its

541:3,RSA which reads:
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days anytwenty orWithin after order decision has been
by commission, any partythe proceed-made to the action or

ing any person directlybefore orthe commission affected
thereby may apply rehearing respect anyfor a in to matter

proceeding,ordetermined in the action or or in-covered
(Emphasisin added.)cluded order. .the . .

department, party,The railroad concludes that the as a and the com-
mission, body, byadjudicative twenty-dayas the are bound the time

hand,department,The thelimitation. on other contends that RSA
grants jurisdiction supplemental365:28 the commission to issue the

that, any makingRSA 365:28 statesorder. time after the and“[a]t
may,entry thereof, alter,hearing,the commission after notice and

amend, annul,suspend, modify anyorasideset otherwise order made
by provision liberallyit.” a should beSuch construed. 64 Am. 2dJur.

(1972).Public Utilities 232§

We the imposedmust decide whether time limitation in RSA
statutory power541:3 the modifyrestricts commission’s to oralter an
procedural nature;in designedultra vires ch. 541 isorder. RSA isit to

provide procedures partyuniform awhich must follow before an
appeal perfected.can be RSA 541:2. We thathold RSA 541:3 does not

power modifyaffect the commission’s substantive to an ultra vires
pursuantorder made to RSA 365:28. The fact that the commission’s

bymay prompted department’s petitionreview have been the is irrele­
JerseyBy. Util.,Dep’t 247,vant. New v.See Central Publ. 7 N.J.of

162,254-55, (1951).81 165-66A.2d

statutory power modifyThe commission’s to reconsider and an
existing order is Union Electricnot unlimited. Co. v. Illinois Com­

Comm’n, 386, 604,merce 2d (1968);39 Ill. 235 N.E.2d 610 see Allied
Tri-State, 306, 308,221 252,253N.H. Co.v. 107Gas N.H. A.2d (1966).

The requirementamendment or rescission must still themeet of due
process legallyand must Thebe correct. railroad does not contend that

hearing originalit was adenied notice and before the order was
rather, challengessupplemented; legalityit the of newthe order.

Specifically, arguesit legallythat the commission was incorrect in
mandating railroad, State, solely responsiblethat the tonotthe had be

maintaining warning signals.for ofthe costs the

requires signs, signals,RSA 373:10 the railroad to “maintain
gates arguesequipment.”or other provisionThe railroad that this
requires provide only physical maintenance,the torailroad the notthe

specifi-costs of such It is true thatmaintenance. RSA 373:10 does not
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actually pay the costs of mainte­cally must suchthat the railroadstate
dutyNevertheless, are that the towe convinced maintainnance.

duty companyimpliedit of the railroad“inescapably with thecarries
CountyMaricopaexpenses suchto all incident [tobear maintenance].”

307, 312, 183,186 (1955).of Ariz., Ariz. 289 P.2dCorp. 79v. Comm’n
obligatedif it is to ofthat even bear somerailroad next contendsThe

payforced to theit should not be entire amount.maintenance coststhe
originalits order was that itmodifiedThe reason the commission

authority, 373:10,statutory in view of ESA tobelieved it lacked the
signalsmaintainingany the to decidethe State. Tocosts ofassess

interpretation is correct we intomust delvewhether the commission’s
legislative history of this law.the

1935, 65, preceded providedRSAwhich 373:10 that:Laws ch.

installing, operating maintaining anycosts of and mchThe
signal protective providingdevicegates, other or of suchor

clearingflagman ofor the land obstructions shall beof
byapportioned pass-commission between the railroadthe

crossing, incity highwaythe or town theing aver the which is
Hampshire equitably inthe state New andlocated and of

bybenefit to derivedwith the relative be eachaccordance
(Emphasis added.).protection.from such . .

1942, 299:35,language incontained Laws ch. whichSimilar was
1951,in RSA 373:10 was enacted in andremained effect until 1951.

reads in full:

construct,Every improve, operateshall or andrailroad
every grade crossing of itsand maintain at railroad with

highway warning signs, gatesor suchanother railroad or
regulate speedprotection;other the of itsit shall so trains

giveany crossinggrade appropriateit shallacross and such
warning gradeapproach any crossingof toof its trainsthe

commission, hearing, mayandas the after notice find neces-
safety public;sary orin the of of the railroad of theinterest

however, constructing improvingprovided, that cost of or
signs, gates protectionwarning appor-or other shall besuch

provisionsin accordance with the of section 3 oftioned this
signs, signals, gateschapter. shall maintainThe railroad or

rightequipment, installed within the of itsother limits of
way, thereof.after installationthe

previousspecific of thethe terms statute forWhereas allowed
costs,apportionment RSAthe of maintenance 373:10 contains no such
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only improvementauthorization. RSA 373:10 constructionUnder and
may apportioned. language allowingThecosts be omission of for

apportionment coupled specificof maintenance costs with the lan-
guage apportionment specifiedpermitting for certain costs is evi-

legislative prohibita practicedence of deliberate intention to the of
apportioning warning signals.costs formaintenance We therefore

importhold ofthat the clear RSA 373:10 is to mandate that mainte-
warning signals solely bynance costs of must be borne the railroad.

Util.Comm’n,Ry. 234,See Atchison & v. Publ.S.F. 547 P.2d 235-36
(Colo. Corp. State,1976); 547, 549-50,see Boston & Maine v. 109 N.H.

267, (1969).261 269A.2d
argues it'The that is unreasonable torailroad assess it for the entire

maintenance,signalcost of because the willState receive all of the
grade crossing.from ofbenefits the construction the

legallythe has foundcommission that the hazards[W]hen
crossing degree danger safetyofat the create the that meas-

required adequately protectures are to the health and
safety requirepublic,of the it should protectivereasonable

company irrespectivemeasures the ofat cost the of the
accruing public.relative benefit to the The statute in effect

says requirethat such conditions it isunder reasonable to the
company payto all and the commission cannot to thefind

Comm’n,contrary. Corp. 333,v.Southern Pac. Co. 83 Ariz.
224,338, (1958). (Emphasis321 P.2d 227 added.)

practice apportionmentThe of policy ques-reasonableness this of is a
by legislature,tion that has been theaddressed and seewe no reason to

it.override

Finally argues ifthe railroad that even the commission had
jurisdiction supplement order,previousthe to its ifand even the

correct,supplemental legally permittedorder was it should not be to
previous judicata.alter its order because of the bar of res “As a matter

absolutelyprincipleof clearit is that the reasons behind the doctrine
judicata developed system fullyof inres as the court applicableare to

proceedings.”some 2 K.administrative Davis Administrative Law
18.02, (1958) (emphasisTREATISE original); accord,at 548 in the§

Co., 431, 309Morin 113 (1973).v. J.H. Valliere N.H. A.2d 153 When an
agency interpretation law,anadministrative makes erroneous of the

judicatabar Countyof res is not conclusive. Board v.Comm’rsof
Racine, 435,448-52, 306, 314-15App.24 Md. 332 A.2d (1975); 2see K.

when,DAVIS, supra here, legislature18.03.And as the has§ directed
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authorizingby thejurisdictioncontinuousagency exercisetothe
aside,annul, mod­amend, or otherwise“alter, suspend, setpower to

judicata will notorders, of resdoctrineany previous theify,” of its
exercising statutory power toitsagency fromapply prevent theto

Inc., 52, 55, 165184v. Peake Neb.Canadalaw. Seemistake ofcorrect a
18.09; 2 AM.generally 2 DAVIS JUR.587, K.(1969). §See590N.W.2d

501, (1962).496, To hold otherwise502Law §§2d Administrative
statutory respon­carrying out itsfromprevent the commissionwould

bepublic order mustAccordingly, utilities commission’ssibility. the

Affirmed.

concurred.All
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