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authorizingby thejurisdictioncontinuousagency exercisetothe
aside,annul, mod­amend, or otherwise“alter, suspend, setpower to

judicata will notorders, of resdoctrineany previous theify,” of its
exercising statutory power toitsagency fromapply prevent theto

Inc., 52, 55, 165184v. Peake Neb.Canadalaw. Seemistake ofcorrect a
18.09; 2 AM.generally 2 DAVIS JUR.587, K.(1969). §See590N.W.2d

501, (1962).496, To hold otherwise502Law §§2d Administrative
statutory respon­carrying out itsfromprevent the commissionwould

bepublic order mustAccordingly, utilities commission’ssibility. the

Affirmed.
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(AnneRath, attorney general Cagwin,E.Thomas D. assistant attor-
ney general, orally), for the State.

McSwiney, Semple, Sempleof orally),& Concord C. forJones {Paul
the defendant.

charged possessionPER The wasCURIAM. defendant with of a
2,1977.marijuana, bydrug, juryJune Aon trial incontrolled resulted

byguilty questions of excep-a All law raised theverdict. defendant’s
by Judge (Cann, J.).transferred the Trialtions were reserved and The

was insufficient fordefendant contends that there evidence conviction
1977).(Supp.318-B:26under RSA

2, 1977, LarryDeputyJuneOn Sheriff Thomas obtained a search
authorizingwarrant from District Courtthe Concord the search of

premises Street,“Vernon Fossett and the located at 10 West Main
Penacook, DeputyN.H.” Sheriff Thomas and other officers went to the
premises door,Theknocked on the door. defendant theand answered
and, response Deputy question,in to Sheriff Thomas’ stated that his

During premises,was a search ofwife in the bathroom. the a brown
bag containingpaper fifteen-and-one-half ounces of material later

marijuanaanalyzed inas was found the rear bedroom. Another
bag containing vegetable-likeasmaller substance was found in the

seeds, cigarette papers,bathroom with and scales. The defendant and
possession marijuanahis wife arrested for ofwere under RSA 318-

1977).(Supp.B:26 At trial one of the two forwitnesses the State
marijuana.identified the taken from the bedroom Dep-substance as

uty very ten-page testimonySheriff Thomas’ brief consisted aof
response introductorythe above facts. In an question,recitation of to

he 10 Maintestified that West Street was the defendant’s residence.
attemptedThe defendant to introduce a certified record of his wife’s
possession arisingconviction for of a controlled substance from this

lightincident this evidence was excluded asbut immaterial and in of
our conclusion herein we do not address that issue.

(Supp. 1977) requires prove “beyondRSA 318-B:26 the State to
(1) knowledgea hadreasonable doubt that the defendant of the nature

drug, knowledge(2) presence vicinityof he ofthe that had its in his and
custody drug(3) he had the and exercisedthat of dominion and control

Comeau, 431, 434, 590,114over it.” v. 321 (1974).State N.H. A.2d 592
allegeThe State does not that the officers found the indefendant

physical possession Therefore,of a controlled substance. constructive
possession proved.must be
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house,presence in hisargues defendant’s thetheState thatThe
question, deputythe sheriff’s beliefdeputy sheriff’sresponse theto

residence andwas the defendant’s theMain Street10 Westthat
marijuana premises constitute sufficient evidence tofinding on theof

(Supp. 1977). argues that318-B:26 Itunder RSAa convictionsustain
previouslyweis similar to evidence havein this caseevidencethe

a under this statute. State v.conviction Seeto sustainfound sufficient
Comeau,735, (1974); 114Saide, A.2d 148 State v. N.H.114 329N.H.

47, 314Nickerson, 114(1974); v. A.2d 648431, State N.H.321 590A.2d
(1974).

byproved in insuffi­the State this case arethe factsWe hold that
possessionthis conviction forof to sustain underas a lawcient matter

1977). The State is correct in its assertion that(Supp.318-B:26RSA
proved and alsojury “[m]ay inferences from factsreasonabledrawthe

providedotherfound as a result of inferencesfrom factsinferences
reasonably Taylor,they v. 118be drawn therefrom.” Statecanthat

Lovett, 571,859, 505,855, (1978);507 v. 116 N.H.State395 A.2dN.H.
Palumbo, 329, 330, 306880, 882573, (1975); v. 113State N.H.364 A.2d

793, (1973).A.2d 795
however, evidence,us, inthe State’s viewed thebeforeIn the case

onlylight, mayproved that the defendant have occu-favorablemost
premisespresentwaspremises. on the but notpied The defendantthe

marijuana only ofwas found.where The evidence thein room thethe
bypresentedpremisesin thepossessory interest was thedefendant’s

leadingmerely question.deputy a Nowho answered founda-sheriff
support belief. offered noto the sheriff’s The Statewas laidtion

occupied the “rear”defendant bedroom where thetheevidence that
marijuananomarijuana is evidence thefound and there that waswas

open The record established that the defendant’s wifeto observation.
vegetable-like wasin where some substance laterwas the bathroom

indicatingfound, that the defendantis no evidence hadbut there
present.the substance was We noteto room when also thataccess this

proved marijuana.was not tofound in the bathroom bethe substance
togetherhisno that defendant and wife lived orThere was evidence

(Supp. 1977)three-pronghe of RSA 318-B:26 hemet the test thatthat
knowledge presence,drug, had of itsthe of the and hadknew nature

custody, it.or control overdominion
readily distinguishable from facts we have inThese facts are found

to apast sufficient sustain conviction under RSAthe to be 318-B:26
requisite custodyin elements of1977). We held Comeau that the(Supp.

present althoughof control wereand exercise dominion and the
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occupy apartmentdefendant .did not the on a full-time basis. In
testimonyComeau, there was that the defendant had access to the

drugs kept, kept personalroom where the were entered the room and
there,possessions sleeping in apartmenthad been found the to which

attached, entering leavingwas had been prem-the room seen and the
occasions, actually presenceand knewises on numerous of the of the

Saide,drugs. possessionIn two brothers were convicted for of mari-
juana exceeding pound onlythough portionin amount one evenan a of

inthat was each room. Weamount found noted in Saide that the
together, theyrecord showed that the brothers worked that were

illegalliving apartment found,in the where the substance was and
clothing present respectivethat intheir was their rooms. This evi-

findingsupportdence was a thatsufficient to the brothers each had
custody in apartmentthe theof substance entire and exercised domin-

Nickerson, testimonyion and control over Init. the owner’s that the
coupledpremises,defendant rented the with the fact that the defend-

keyant thehad a to a box in bedroom where the controlled substance
found, satisfytowas was sufficient the standard articulated in Comeau.

Nickerson,uponNone of the factors which we inrelied Comeau and
possession, presentSaide to establish constructive are in this case.

posses-establish constructivetoThose factorscases relied on several
Testimonysion. orof a landlord other observer inwas used those cases

actuallyto premisesdemonstrate that the defendant rented the or was
case,frequently present personalIn possessionsthere. each of the

proximity substance,defendant stood in close to the provid-controlled
ing sufficientlya close nexus between the defendant and the substance

jury possession. proveto allow the to infer The State failed to this close-
onlyconnection here. The evidence of possible posses-the defendant’s

sory bypremises presentedin the Deputyinterest was Sheriff Thomas
questionin response leadingto a that assumed that 10 West Main

defendant,Street the of thewas residence and referred to “Vernon
Fossett’s residence” “Fossett’sand rear bedroom.” The defendant was
present premises in marijuanaon the but not the room where the was

testimonyfound. The State nooffered or evidence that the defendant
actually occupiedresided at 10 West Main or thatStreet he the “rear”

marijuanawherebedroom the was found.

beyond occupancy particularlyEvidence mere is necessary
occupies premisespersonwhen more than one the drugswhere the are

this actuallyfound. In situation defendant himselfthe must be linked
drugs by incriminatingto the either statements or circumstances

maypossession Herrera,before an inference of be drawn. See State v.
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636,denied,(Ct. 1977),306, App. cert. 90 N.M.P.2d 10090 563N.M.
State, (Tex.v. 498 340(1977). also Williams S.W.2dSeeP.2d 485567

utility presenceon on the(defendant’s name bill andApp. 1973)Crim.
to conviction forof insufficient sustain apremises arrestat time

arrest).persons present time ofwhen other atpossessionconstructive
Romano, (1965);136 v.v. 382 U.S. United StatesUnited StatesCf.

(mere presence isDiRe, (1948) at the locus of a crime332 581U.S.
possession). presentThe facts in the case doestablishinsufficient to

the controlledbetween defendant and theclose nexusindicate thenot
supportnecessary conviction under these circumstan­asubstance to

State, 123,Accord, (1974).Md. 321 A.2dv. 272 767Garrisonces.

byholding,light we need not reach the other issues raisedof ourIn
defendant.the

Exceptions sustained.
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