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itself made reference to a “red barn.”warrant and search warrantthe
ownershipMoreover, in the statement ofexcept the errorfor obvious

barn, probabletowas sufficient establish cause.the affidavitof the
Daily, (1978).436 U.S. 547 The affidavitZurcher v.See Stanford

quanti-intercepted calls which thatexcerpts from “revealedincludes
beingdrugs multi-poundtocannabis-type from ounces lots areties of

facts,Finn On these we arekept from the residence.” satisfiedand sold
validity ofnot fatal to the the search warrant.that the error was

Exceptions overruled.

All concurred.
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Heed, attorneyRath, attorney general (Peter assistantW.Thomas D.
general, orally), for the State.

Laconia, by orally,McLaughlin, brief and for the de-Philip ofT.
fendant.

defendant, by jury aggravateda of felo-BOIS, convictedTheJ.
assault, (Supp. 1977), toasks us reverse his632-A:2RSAnious sexual

First, argues post-trialgrounds. he that discoveredconviction on two
gave testimonycomplaining witness falsethat theindicatesevidence

Second,guilty arguesjury’s hevalidity verdict.of thethat taints the
by granting psychi-his motion to order aerred nottrial courtthat the

specifi-complaining Hewitness. contendsof theatric examination
State, would be tocally thatthe defendant unablethe awarethat when

concerningtestimony complainingthe witness’any expertpresent
testimony physician concerningcondition, from a herelicitedmental

credibility, it denied him dueand testimonialpsychological condition
CONST, all“right producetoprocess XIV,of and thelaw. U.S. amend.

CONST,himself,” I,pt.may art. 15.favorable to N.H. Weproofs bethat
arguments his conviction.reject and sustainof the defendant’sboth

aggravatedcharged with felonious sexual as-The defendant was
following allegedsault, (Supp. 1977), events to haveRSA 632-A:2

15,1977.Mayof Belmont on The evidenceareain a woodedoccurred
acquaintedcomplaining witness had been with theshows that the

allegedpriormonths to the assault. She wasfor two or threedefendant
youngis the mother of a withestranged and womanfrom her husband

relationship.had an intimatewhom Boisvert
offense,alleged attemptedthe defendant had todate ofOn the the

drinking complainingarrange witness at a localdate with thea
drink,Advising rejectedlounge. that she did not she histhe defendant

Instead, early eveningto home in theBoisvert went her andinvitation.
they previouslygo jogging with him as had once done.convinced toher

along beveragetwo bottles of an alcoholic whileThe defendant carried
nightfallcomplainant ap-ascouple jogged. The testified thatthe

throughpulled appleintoher bushes anproached, the defendant
her, shoulder,orchard, on the face andto kill struck herthreatened

cunnilingusher, engaged in andand sexual intercourse.choked then
emergency physicianroom who examined herThe of theobservations
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beaten,supportfollowing the conclusion that she was andthe incident
juryto the at trial indicate that her conditionrecords readmedical

rapediagnosed “apparent victim.”as anwas
toEmphasizing that Boisvert admitted sexual intercourse with the

defense,relycomplainant, would on her consent as a his counseland
hearingpretrial have the court her toa to order submit to anmoved at

compensated byby psychiatrist anda chosen the defend-examination
complainingthe motion after the witnessant. The court denied
psychiatricstrong to to aexpressed her desire not submit examina-

exception to the court’sThe defendant took denial of the motion.tion.
testimonytrial, physician concerningfrom a hisAt the State elicited

opinion complainant’s propensityofstate mind and to tell theof the
any objectionfailed to exceptionThe defendant raise or take totruth.

testimony.the introduction of this
conviction,Following made twohis the defendant motions for a new

motions, excep-denied both and the defendant’strial. The trial court
by Keller,to this courttions were transferred C.J.

NewlyThe Discovered Evidence
complainant testified on direct examination that she had notThe

years.beverages arguesin three The defendant thatdrunk alcoholic
produce a witness willhe is now able to who refute thisbecause

testimony, to a newproffered he is entitled trial. He asserts that the
drinkingcomplaining witness’ habits is material to hisissue of the

mayguilt, perjured subject,she have herself on this theand because
jury verdict is tainted.

encourages “possi­us to review his case under aThe defendant
States, (7thbility” adopted 24in Larrison v. United F.2d 82 Cir.test

if,requires that a new1928), a which trial be orderedstandard
testimony, jury might havethe false “the reached a differentwithout

original.) reject suggestion(Emphasis in We theconclusion.” Id. at 87.
“proba­adopt test. We reaffirm ourthat we the Larrison time-tested

newlyrule,bility” in order for discovered toand hold that evidence
trial, of such arequire a new it “must be character that it is at least

uponreachedprobable different result will be another trial.”that a
52,184, 193, 196 denied,Nelson, (1963),59105 A.2d cert.v. N.H.State

prosecutorial(1964). of deliberate mis­1001 In the absence377 U.S.
condoning departperjury, we are not moved to from theconduct

237,Stofsky, (2dv. 527 F.2d“probability” 245 Cir.test. United States
denied, (1976).1975), 429 819cert. U.S.
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suggesting bynewly perjury aevidencediscoveredWhether
questionathat new trial be ordered is aprosecution witness demands

215, 221, 60 839,Danforth, 73 N.H. A.trial State v.fact for the court.of
overriding possiblequestion impactis the of(1905). the842 “[W]here

credibility key prosecutionnewly on the of aevidencediscovered
findings longwitness, of the trial court so therethe aswe must affirm

Strauss, 986,v.support United States 443 F.2dto them.”is evidence
denied, (1971). also(1st 404 851 See1971),990 Cir. cert. U.S.

139, 142634, 638, 392Adams, (1978). itA.2d Because118Archambaultv. N.H.
tocourt rule that the defendant’s discov­for the trialwas reasonable

trial,requirewitness does not a new weery particular newof this
ruling exception.and theoverrule defendant’saffirm the trial court’s

“possibility”apply the in theif we to Larrison testEven were
case, purportednot order a new trial becausepresent we would the

guilt.doubt on theno substantial defendant’s Seenew evidence casts
(1st986, 1971).n.3 TheStrauss, 989 Cir.F.2dUnited 443States v.

present testify onlynewly in the case can to thewitnessdiscovered
drinking agreeof habits. We with the trialissue witness’collateral the

testimony primarilyfinding “isnew witness’ of anthat thecourt’s
anynot to of theimpeaching and “is material basic issues.”nature”

newly onlytestimony witness is to aof a discovered relevantWhen the
issue, only witness,impeach orserve toor would discredit acollateral
directing justified. Danforth,is v.new trial not State 73an order a

839, Carr, 166,215, 221, (1905); 2160 842 v.A. State N.H. 170N.H.
testimony in(1850). new cannot contradict the evidenceThe witness’

forcingphysical in thethat defendant used violencethe record the
tocomplaining to submit intercourse.witness sexual

Alleged ViolationThe Constitutional
challenges validitythe of his conviction on theThe defendant also

CONST,law,processground due ofthat he was denied U.S. amend.
CONST, 1, propounds two-pronged argu-15. Hept. art. aXIV. N.H.

First, grantinghe the trial court erred in hisclaims that notment.
complainingpretrial psychi-to the witness to tomotion order submit a

Second, he claims if thisexamination. that even denial did notatric
by itself, errorconstitute error such occurred when thereversible

psychological complainingofelicited a evaluation the witnessState
therebytrial, exacerbatingphysician prejudicethe that thea atfrom

beingby effectively opportunityhisdenied todefendant had incurred
through histestimony expert.ownsecure such

claim,summarily notingthe defendant’s secondWe dismiss that he
during allowingobject exception testimonyor trial todid not raise the
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concerning ofthe mental condition thewitnessthe medicalof State’s
Meloon, 76, 1041119 N.H. 397 A.2dv.complaining witness. State

738,632, 635, (1976);365 A.2d 740Floyd, 116 N.H.(1979); v.State
534, 906,526, (1975).Lemire, A.2d 912345115 N.H.v.State

however, correctlyhas, preserved the issue ofThe defendant
grant pretrial forto his motionrefusalpropriety trial court’sthe of the

complaining witness. The defendantof thepsychiatrica examination
psychiatric for aa examinationto orderthat the decisionconcedes
“peculiarly within the discre­one that iscase isin a criminalwitness

consistently respected ofthe discretionWe havetrial court.”tion of the
competence.specialmaking rulings that are within hisjudge ina trial

witnesspsychiatric examination of aRuling requesting aa motionon
judge.special competence Weof atrialthecriminal trial is withinin a

unless he abuses his discretion.judge’s decisionthewill not disturb
194, 287,Payeur, 196,generally v. 107 N.H. 288Eichel 219 A.2dSee

presentinabuse the case.no such(1966). There has been

unusuallypresent difficult be­situationscasesSexual assault
againstrightsthe of the victimthey to balancerequire courtscause

compelling require abe reasons toThere mustof the accused.those
complaining witness inof a a sexual assaultpsychiatric examination

producedhas substantial and convinc­Only when the defendantcase.
hearingpretrial impugnsthat theing an on-the-recordevidence at

stabilitypsychological and testimonial credibil­complaining witness’
properly grantof discretionity may judge in exercise sounda thetrial

v.examination. See Ledbetter Unitedrequesting such ana motion
State,1976);States, (D.C. App. Forbes v. 559 318S.W.2d350 A.2d 379

Annot., (1968).generally 18 1433 “It isA.L.R.3d(Tenn. 1977). See
trauma,possiblenecessary the emotionalcourt to balancefor the

complainant againstto the the likeli­intimidationorembarrassment
material, distinguishedas fromproducingexaminationhood of the

739, (Colo.People King, App.v. 581 P.2d 741speculative, evidence.”
exception.1978). the defendant’sWe overrule

Conclusion
discoveryreject that the of asummary, defendant’s claimwe theIn

credibility complainingimpeach the of thewho cannew witness
reject argu-We further hisa new trial.requires us to orderwitness

by grantingnot his motion to aerred ordertrial courtment that the
complaining witness. No other issue isof thepsychiatric examination

properly before us.

Exceptions overruled.

All concurred.


