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these costs from the city was neither relevant to nor known by the Gas
Company, and was at best a unilateral mistake. 3 A. CORBIN, CON-
TRACTS § 614 (1960). As far as Gas Company was concerned, Mr. Gove
was acting on behalf of Griffin as the sole contracting party. See 2 S.
WILLISTON, CONTRACTS § 284, at 333 (3d ed. 1959). The evidence did
not compel a finding that, despite the language of the temporary
bypass contract, Mr. Gove and Griffin were acting solely as agents for
the city. See RESTATEMENT (SECOND) OF AGENCY §§ 320, 323(1)
(1958).

[l There is no need for us to reconsider the long-standing rule
that, absent express provisions to the contrary, “utilities are required
to relocate their facilities at their own expense whenever public
health, safety or convenience require change to be made.” Opinion of
the Justices, 101 N.H. 527, 528, 132 A.2d 613 (1957);see 12 E. MCQUIL-
LIN, MUNICIPAL CORPORATIONS § 34.74a (3d ed. 1970). In this casethe
master found that the temporary bypass was done for the convenience
of Griffin, rather than the public, and that finding was sufficiently
supported by the record.

This case involves an express contract in which Griffin undertook to
pay for the work it requested. We need not speculate about whether
Griffin or the city could have compelled Gas Company to moveits lines
at its own expense without first obtaining 2 signed charge order and
billing authorization. None of the authorities cited by the parties
persuade us that the otherwise valid contract making Griffin, which
requested the work, liable for that expense should be considered of no
effect. See Opinion of the Justices, 101 N.H. 527, 132 A.2d 613 (1957)
(costs shifted to State); RSA 254:24.,

Faceptions overruled.

All concurred.
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Walter L. Matchell, of Laconia, by brief and orally, for the plaintiff.

William B. Cullimore, of Farmington, by brief and orally, for the
defendant.

DOUGLAS, J. The principal issue in this case is whether an expert
appraiser in a tax abatement appeal obtained an adequate cross sec-
tion of real estate sales data to support his opinion that plaintiffs’
property was improperly assessed. The case was heard by a Master
(Mayland H. Morse, Jr., Esq.), who ruled in favor of the plaintiffs.
Defendant’s exceptions were transferred by Bean, J.

Plaintiffs own commercial property consisting of one block of old
buildings in downtown Rochester. As of April 1, 1976, the property
was assessed for $248,850. The taxes of $11,745.72 were paid under
protest, an abatement request was denied, and an appeal to superior
court followed. The master abated the amount of the taxes that was
based upon an assessment in excess of $108,120. Plaintiffs’ evidence
convinced the master that the fair market value for the property was
$204,000, which, at an average ratio of assessment to true value for
property in Rochester of 53%, yielded a proper assessment of $108, 120
for purposes of taxation.

. “Plaintiffs have the burden of showing that the assessment
placed on the subjeét property was disproportionately higher in rela-
tion to its true value than was the case as to the other property in the
city.” Berthiaume v. City of Nashua, 118 N.H., 646, 647, 392 A.2d 148,
144 (1978). The defendant asserts that the quantum and type of evi-
dence necessary to meet this burden was, as a matter of law, insuffi-
cient in this case. We disagree. '

Defendant first asserts that the expert appraiser for the plaintiffs,
John Hyde of Concord, relied excessively on the equalized valuation
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ratios established by the State board of taxation. The city incorrectly
relies on Freedman v. Exeter, 107 N.H. 163, 219 A.2d 275 (1966), to
support its contention that a taxpayer must present some evidence in
addition to the ratio established by a State agency for purposes of the
equalization formula under the former RSA 71:11 V,now RSA 71-B:5
IT (Supp. 1977). In that case, the plaintiff’s property consisted of a
large business block, and the appraisal upon which she relied was
based on a small number of property samples which were “primarily
limited to residential property.” Id. at 164, 219 A.2d at 277. The
appraisal contained a “wide variance in the ratio percentage between
individual pieces of property within the sample.” Id. In view of these
factors and “the faet that the study was made for a purposeother than
establishing a ratio for tax assessment purposes,” id., the court held
that the plaintiff in Freedman did not sustain her burden of proof.

Inthe case at hand, the plaintiffs’ expert testified that the State had
arrived at ratios of 54% and 49% on two recent occasions. The State
figures merely confirmed and “lent confidence” to Mr. Hyde’s figure
of 53%. Neither the master nor Mr. Hyde relied on the State figuresor
adopted them as criteria. Mr. Hyde conducted his own independent
study of over one hundred properties in arriving at his 53% figure, and
as an expert his testimony was properly weighed and adopted by the
master. See Brewster v. State, 107 N.H. 226, 219 A.2d 706 (1966)
(eminent domain valuation).

Il Bl Defendant argues that while Mr. Hyde’s study need not
reflect a review of each and every property in Rochester—a practical
impossibility—it should at least represent a fair cross section of the
properties in-the city. We agree with the latter proposition. See Wolfv.
Assessors of the Town of Hanover, 308 N.Y. 416, 421, 126 N.E.2d 537,
541(1955). A fair cross section must be based upon avalid sample. See
Berthiaume v. City of Nashua, 118 N.H. 646, 392 A.2d 143 (1978).
While Mr. Hyde agreed that he had no specific figures on the propor-
tion of commercial, industrial, and residential properties in the city,
he studied 131 recent transfers including six commercial and two
industrial properties. Mr. Hyde said that he got “to the point where
. . . the number that I used . .. was an adequate cross section,
because everything began to fall into the same pattern.” In a detailed
and well-written report, the master concluded that “an adequate
sampling of properties has been used to justify the plaintiffs’ conclu-
sion.” We find no error.

Fxceptions overruled.

GRIMES, J., concurred in the result; the others concurred.




