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prior except relatingofinto evidence convictions thoseadmission to
swearingtruth-telling, perjury, judgesfalse orsuch as those in the

priorpermit admission of awho the recent conviction cross-future on
upon probative purposeestablish the record theexamination should

outweigh preju-the factors that thefor such admission and “inherent
effect” of the conviction. Because the facts ofdicial this case involve

violence,of pastand a crime the defendant’sself-defense conviction is
I concur.admissible under Cote.
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Manchester, by orally, plaintiff.Green, brief and for theCathy ofJ.

Michaud,Rath, attorney general (Richard B. assistantD.Thomas
general,attorney orally), for the State.

constitutionality of ch.involves the RSAPER CURIAM. This case
Dangerous173-A, (Supp. 1977), Sexual Offenderstheas amended

11, 1976, pleaded guilty fiveplaintiff to indict-theAct. On March
charging aggravated Inwith felonious sexual assault.himments

(Supp. 1977), he was at thewith RSA 173-A:3 evaluatedaccordance
4,1976, adjudicated byHampshire Hospital, June was theandónNew

dangerous (hereinafter DSO)superior be sexual offendercourt to a
of mental andirector health” for indefiniteand “committed to the

years plaintiff petitionlater the filed a for aRSA Twoterm. 173-A:5.
challenging procedural aspectscorpus ofcertain RSAwrit of habeas

ruling by Flynn,withoutwas transferred J.ch. The case173-A.
A is in RSA 173-A:2 asDSO defined

sufferingany person from such conditions of emotional
behavior,instability impulsiveness of or lack of custom-or

goodjudgment, appreciateary of or failure to thestandards
acts, anyconsequences of a of such condi-his or combination

tions, person irresponsible respectas such with toto render
thereby dangerous himself, orto tosexual matters and

persons.other

must,convicting and othercrimes court for crimesFor certain the
may, psychiatric person “priorof the convicted toa examinationorder
sentencing.” examining psychiatrist(Supp. 1977). If the173-A:3RSA
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may DSO,be adefendant the court holds aa convictedthatdetermines
hearing,defendant is a At thishearing whether the DSO.to determine

by counsel,represented to have counselto beis entitledthe defendant
indigent, subpoenas of the court toto have issued outappointed if he is

in hiswitnesses behalf. RSA 173-A:41. If thecompel ofthe attendance
DSO, willthe defendant is a the defendantjudge thatconcludestrial

health to confined toof mental be Newthe director“committed tobe
mayThe defendant be trans-Hospital.” 173-A:5.Hampshire RSA
thatprison if “the director determines is notferred to the State [he]

or that he has received maximumpsychiatric treatmenttoamenable
dangerousremains aand sexual offender.”from treatmentbenefit

may recommend the defendant’s releaseThe directorRSA II.173-A:6
court, may superiorcommitting petitionand the defendant theto the

I, If the afterII. court determinesrelease. RSA 173-A:9court for his
DSO, imposea the court willhearing is not sen-that the defendant

RSA 173-A:10.tence.
provisions ofthat the RSA ch. 173-A violateplaintiff contendsThe

law,Hampshire proce-equal protection. NewUnderprocessdue and
byinvoluntary are established three statutes.commitmentsdures for

135-B:26-38,civillymay pursuant to RSAbe committedPersons
criminally pursuant (Supp. 1977),toinsane RSA 651:9committed as

dangerous pursuantoffenders tosexual RSA ch.committed asand
groups providedare with afirst two renewalMembers of the173-A.

years. 135-B:38;for twothey committed RSAhearing have beenafter
825,Helgemoe,1977); v. 116 367(Supp. see Gibbs N.H.651:ll-aRSA

under RSA not(1976). Persons committed ch. 173-A are1041A.2d
hearings, petitionand must instead eithergranted renewalbiennial

committingtorecommended the courtor have their releasefor release
173-A:9,1, Ifby health. RSA II. the committedof mentalthe director

byrelease, petition accompaniedmust be apetitions for theperson
statingby qualified psychiatrist that the DSOoath astatement under

improvedhas to extent that hehis condition thehas recovered or that
plaintifflonger dangerous. 173-A:9 II. The contends thatRSAis no

equalstringent procedures protectionviolaterelease be-morethese
distinguishingbasis for between a DSO andis no rationalcause there

involuntarily Hampshiretocommitted the Newother individuals
Hospital.

Herold,upon (1966),v. 107Baxstrom 383 U.S.plaintiff reliesThe
(1972), supportCady, to his contentionHumphrey 405 504v. U.S.and

Baxstrom,equal protection. In the Courtprocedures violatethat the
prisonininsane while confinedprisoner, who becamethat a Stateheld

proceduralof his sentence without theendat theand was committed



217

civilly committed,safeguards personsafforded other was denied
equal protection. Humphrey, petitionerIn the was convicted under a

potentiallycrimes and was committed for asex statute indefinite
period petitioner arguedinof time lieu of sentence. The that his

equal protectioncommitment violated because it was similar to a
commitment, statutory rightmental health act which contained a to a

issue,jury of the but the sex crimesdetermination commitment
juryoccurred without a determination. Id. at 508. The case was

evidentiary hearing petitioner’sremanded for an on the constitutional
dispositive plaintiff’sclaims. casesId. at 506. These are not of the

Humphrey questionBaxstrom norclaim. “Neither resolved the of
similarity insanitypsychopathy proceed-andbetween commitment
ings; procedures typesneither case mandated identical for the two of

Note,proceedings.” PsychopathsCommitment Sexual and the Re-of
quirements Process, 923,93644Procedural Dm FORDIIAM L. Rev.of

Commitment, Psychopaths].(1976) Sexual[hereinafter of

may permitting separateRSA ch. 173-A be construed as civil
proceedings. Psychopathscommitment See Commitment Sexual atof

construction, however,926 n.21. This raises serious constitutional
questions. Although and HumphreyBaxstrom plain­do not resolve the

claim,equal protection permittingtiff’s it is clear that proce­different
dures for the and release of providedcommitment DSO’s from those

bypersons acquittedfor of insanitycommitment reason of or civil
generally equal protectioncommitments would violate under N.H.

Const, 1,pt. art. A of preferable;1. different construction the statute is
principle statutory legislativeis a basic of construction that a“[i]t

enactment will be construed to avoid conflict with constitutional
rights reasonably possible.” Smagula,wherever 663,State v. 117N.H.
666, 608, (1977).377 A.2d 610

preceded it,the whichUnlike statute RSA ch. 173-A does not
speak in (Lawsterms of civil commitment. 1949,See RSA ch. 173 ch.
314),repealed Miller,1969 alsoLaws ch. 443:2.See Hudson v. 119N.H.
142, (1979).399 A.2d 612 may permit­Thus the statute construed asbe
ting sentence to an as prisoninstitution an alternative to sentence.
This alternative does plaintiff’ssentence not violate the constitutional
rights longso as beyondthe time served does not extend the maximum

underlyingsentence for the crime. United States ex rel. Demeter v.
cert,Yeager, (3d denied,1969),418 F.2d 612 Cir. 398 (1970).U.S. 942

(Supp. 1977) providesRSA 173-A:3 I convictingthat the court
psychiatricorder “prior sentencing.” Presently,examination to the
imposes onlycourt if it personsentence determines that the is not a
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that, regardlessrequire psychiatricnow of the result of theDSO. We
impose appropriatereport, courts an sentence fortrial the crime of

requirementperson was convicted. This new willwhich the insure
declaredthat all convicted criminals who are DSO’swill have a crimi-

651:2;imposed. Smagula,v.nal sentence See RSA State 117 N.H.cf.
663, (1977) (judicial guidelines608 construction377 A.2d added to

unconstitutionally vague statutory provision).cure otherwise

construction,this when the defendant hasUnder served his
sentence, civillyhe released unless the has himmust be State commit­

Herold,under ch. 135-B.See Baxstrom v. 383 (1966).ted RSA 107U.S.
maysentence,During ahis defendant be transferred between institu­

(Supp. 1977).tions condition warrants. RSA 623:1as his All time
served, regardlesspretrial post-sentence, location,both and of shall be

against any imposed. (Supp. 1977).credited sentence RSA 651:55-c
by DSO,a will be aBecause finite sentence served convicted the

bytwo-year hearings Helgemoe, 825,mandated v.Gibbs 116 N.H. 367
140,(1976) Gregoire,A.2d 1041 and v. 118State N.H. 384 A.2d 132

required. hearing provided by(1978), Theare not RSA 173-A:4
merely persondetermines the institution to which a convicted will be

per­committed. The court’s determination of whether the convicted
proof beyondrequireson is a does not aDSO reasonable doubt.

regardlessthe same sentenceBecause the DSO will serve of the institu­
incarcerated, discharge procedurestion in which he is the of RSA ch.

651, governs sentencing, apply. provisions supersedewhich will These
inthose set forth RSA 173-A:9.

Accordingly, maythe case is remanded so imposedthat sentence be
given prior periodswith full credit for all of confinement. Those

adjudicated dangerouspersons have been to bewho sexual offenders
presently prisonin the Hamp-and are incarcerated State or the New

may convictingHospital petition dischargeshire the courts for or for
imposition may petition impositionof sentence. The State for of sen-
tence, discharge,for or for commitmentcivil under RSA ch. 135-b.

Remanded.


