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Williams, (Joseph orally), theManchester Williams forKfoury of&
plaintiff.

O’Neill, (RobertSpielman, of Manchester A. BackusBackus &
orally), for the defendant.

LAMPRON, specific performance. Theaction forThis case is anC.J.
Services, accordingalleges that toplaintiff, a build-and-Erin Food

option purchaseagreement entitled to exercise an toit waslease
defendant, Properties,by 688 at 688 WillowSouthproperty owned the

plaintiff didThe maintains that thein defendantStreet Manchester.
purchase,validly option thus was neverits to defendantnot exercise

(Charlesconvey. matter was heard before a Master T.obligated to The
torecommended that defendant be directedGallagher, Esq.), who

Court,report accepted byconvey property. The was themaster’sthe
reconsideration,for wasThe filed a motion whichFlynn, J. defendant

byreport supplementalsupplemental the master. Thedenied in a
by Court, Mullavey, J. defend-accepted the Trial Thereport was also

seasonably reports, questionsexcepted to and all of law weretheant
by Flynn, J.and transferredreserved

1971, financing,in the con-parties have been involvedtheSince
KingBurger Hamp-struction, inoperationand of Restaurants New

relationship around a ofrevolved number build-and-leaseTheirshire.
King Restaurants,agreements. Burgerplaintiff, a forfranchiseeThe

site, buy theand the defendant would thenfind a suitablewould
building of the restaurant. After construc-property and finance the

premises plaintiff,tion, whowould lease the to thethe defendant
agreementdaily operations. A build-and-lease for therun thewould

KingBurger Street was entered in Marchat South Willow intolocated
by agreementagreement replaced a inwas similar 1973.of This1971.
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ways.inreceived a return on its investment twoThe defendant
required payFirst, to rent to the defendant. Theplaintiffthe was

percentage of theon a set defendant’s investmentrental fee was based
through plaintiff’s option purchase. Specifi-tocost. The second was

provided plaintiff purchase prop-couldcally, agreement that thethe
uncompoundederty paid percent appreciationfiveoutright if it a

theactual cost of investment. the termsin addition to the Underfactor
original agreement, plaintiff optioncould not1971 exercise theof the

purchase until 1979.to
property enlarge-1973, purchased additional andefendant forIn the

Burger King.area for the South Willow Streetparkingment of the
leasehold, agree-inproperty the the 1971additionalBecause of the

agreement essentiallythe werereplaced. The terms of 1973ment was
agreement, except descriptionin 1971 that the ofidentical to those the
updated, option periodand theproperty was was re-the leasehold

years years.original eight to threeduced from the
supplemental agreement.1974, parties entered into aApril theIn

optionplaintiff purchasecould not exercisethat its toThe terms were
”lease,years the commencement date of this unless it“within five from

both an “available site” on which a contractoroffered the defendant
agreement to build aprepared an substitute restaurantwas to enter

ready existinginto a lease similar to thatto enterand a franchisee
1976, plaintiff attemptedparties. to exercisethe In Octoberbetween

property. purchasepurchase the Willow Street Aoption to Southits
$497,796.96, percent appreciationfivewhich included theprice of

1976, however,Plaintiff,was1971 to tendered.factor from October
an “available site.” That omission wasthe defendantdid not offer

five-yearagreed period was to run from thebased on its belief that the
original arrangement.lease, beginning leasehold Afterthe of the1971

supplemental agreementhearing, when themaster found thata the
lease, lease,into, only one the 1973 and thus itthere waswas entered

five-year run,periodwhich the was to not thewas the 1973 lease from
that Erin’s Food failure toThe master concluded Service’s1971 lease.

purported optionitsrendered exercise of theoffer an “available site”
appealed.was notdecisioninvalid. The master’s

optionJanuary 1977, again purchase.tried to exercise its toErinIn
Barrington,an available site inthe defendantThis time it offered
$481,253.50.purchase price onlya ofplaintiff tenderedIllinois. The

previously$16,516.46 the amount offered inless than OctoberThis was
pay appreciation propertyonto the betweendid not offer1976. Erin

alleged agree-August August because it that the 1971and 19731971
agreement.bysuperseded the 1973wasment
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first,grounds:conveyto on two it claimedrefuseddefendantThe
Illinois, contemplatedasBarrington, was not an “available site”that

second, purchase price haveb.y it the shouldclaimedparties; andthe
hearing,commencing afrom 1971. After theappreciationincluded

Barrington,against found Illi-the defendant. He thatruledmaster
$481,253.50.nois, pricethe wasand that correctwas an available site

addition, payments 1977,all from March thehe that rentalIn ruled
dayconveyed, the defendantday property have been untilthe should

conveyed, purchase price.from finalbe deducted theactually had to
findings.challenges all of the master’sThe defendant

SiteAvailableThe

plaintiff’s optionprecedent exercise of the toA condition to
supplementalin 2 thepurchase property was set forth article ofthe

“an aagreement had offer available site on whichof 1974. Erin to
priceaprepared ... to enter into fixed con­reputable contractor is

Burger Kinga and which abuild restaurant onstruction contract to
King agree­Burger preparedis ... to enter a net leasefranchisee

interpretationcontroversy of the “anThe concerns wordsment.”
processInterpretation the ofsite.” of contracts is determin­available

theylanguage partiesand of the areing the conduct whatfrom
CORBIN,agreement.to of the 3required to do conform the terms A.to

Williston,4(1960); S. Law of 600Contracts Contracts532§ §
(3d Jaeger 1961). interpretation aproper of ised. W. contract“[T]he

speak partiesof itwhich will make it the intention the at the timethat
Dist.,v.Ass’n Teachers Portsmouth Schoolwas made.” Portsmouthof

659, 573, (1973) quotingA.2d 575 Peter &113 N.H. 661 312 Salvucci
Sons, State, 144, 899,136, (1970).268 905v. 110 N.H. A.2dInc.

ambiguousparties anThe chose word to define their contrac­
varietysusceptiblea term to a ofrelationship; “available” istual

possible meanings. interpret supplementathis word court must itsTo
surroundinggeneral understanding withof the term evidence of

Inc., 285, 286,Rogers Realtyv. Cardinal 115 N.H. 339circumstances.
general23, interpretationthe(1975).25 As a rule of a writtenA.2d

Murrayis court todetermine. v.instrument an issue of lawforthis See
855, 859 however,319, 324, 211 (1965).Where,Peabody, 106N.H. A.2d

evidence, questionofcourt the admission extrinsic thethe trial allows
meaning meaningleft trier of facts unless theof its should be to the of

onlyis so clear that reasonable men could reachthe extrinsic evidence
PERILLO, OFone &J. THE LAW CONTRACTSconclusion. J. CALAMARI §

WILLISTON,9-312, (2d 616,1977);124 4 OFat ed. S. LAW CONTRACTS§
Jaeger(3d 1961); (SECOND)RESTATEMENTat 652 ed. W. OF CON­

1973).238(2) (Tent. parties1-7TRACTS Draft. No. Both introduced§
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clarify ambiguous Thus,evidence to theextrinsic term. we must
interpretation supported bydetermine thewhether master’s is the

evidence.

narrowlyThe found that “available site’-was notmaster defined
contract, Barrington, Illinois, compliedin and that withthe the terms

was evidence thatof the contract. There defendant invested in these
Thus, itrestaurants to obtain tax shelters. was reasonable to infer that

requirementpartiesthe did not intend the available site to have
easily specified,have beenterritorial limits. These could if intended.

therefore,interpretation,The master’s was reasonable and could be
properly Corp.,drawn from the evidence. Dove v. Knox Mt. 114 N.H.
278, 280, 640, (1974).641319 A.2d

The Purchase Price

price propertyThe terms for the of the were the same in both the 1971
agreement.and 1973 specificbuild-and-lease The provision, 23b,article

reads:

option,In the of purchaseevent of the exercise said the
price premisesfor the . . . shall be the sum of: Lessor’s cost

described,acquisition improve-of of the land herein site
construction,ments, buildingand increased at the rate of

percent per(5%) (butfive annum of such cost not com-
yearpounded) pro-rated portionfor each or for a thereof

from the of the termcommencement of this lease to the date
option. (Emphasis added.)of exercise of said

provides:Article 31 supersedeof the 1973 lease “This lease shall a
parties 25,1971,lease between the dated March and that lease shall

validity.” (Emphasis added.)have no further The master ruled that
meaningplain provisions purchasethe of these two is that pricethe

lease,computedshould be from the 1973 not the 1971 lease. In other
words, interpretation,under the master’s defendant ap-receives no
preciation on its investment from 1971 to 1973.

argues writingThe defendant that the as it interpretedhas been
agreementdoes actual partiesnot conform to the of the and must

allegesSpecifically,therefore be itreformed. that the inclusion of
agreement error,“this lease” in the was a1973 scrivener’s and that the

parties really appreciationintended the to run from 1971 until the
option. contrary.exercise of the The master found and ruled to the

jurisdiction“The law inis well settled this that reformation
may granted properbe in a case where the expressinstrument ‘fails to

”makingpartiesthe intention which the had in contract. . .the .’
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381, quoting58, 60, (1951),Pronovost, 80 A.2d 38397 N.H.Gagnon v.
374, 682, (1887). equally371, 684 It isTilton, 10 A.64 N.H.Minot v.

only granted isbe when the evidencewillthat reformationwell settled
agreementactual between(1) was anconvincing therethatdear and

agreementput inagreement to thean(2) wasparties, therethe
agreementprior andbetween thea variancewriting (3) isand there

PERILLO, OFTHE LAW CONTRACTSwriting. §& J.J. CALAMARIthe
CORBIN, 614-16CONTRACTS(2d 1977); see 3 A.9-31, §§ed.at 313

(3dWlLLISTON, 1547-49 ed. W.OFLAW CONTRACTS(1960); §§13 S.
Jaeger 1970).

rulingsfindings theand whenuphold a master’swillThis court
support them. Ecko Enter­evidence torecord discloses sufficient

Constr., 37, 41, 382 368,Inc., 118 A.2dN.H.Fortinprises, Inc. v. Remi
however,hold, record in this case does notthat the(1978). We371

Properties was toparties intended that 688finding thethatwarrant a
unequivocallyThe evidenceinvestment.forego return of itsa full

of execution of the 1973parties at the timeboththatdemonstrates
a return on its invest­Properties was to receiveagreed 688thatlease

Indeed, MurrayMr. of Erinof sale.the datefrom 1971 untilment
fact.Services, admitted thiscross-examinationonFood

sir,true, at the time the 1973Q. in fact thatisn’t itNow
had, time,anyyou at at leastneverwas executedlease

youruling supplementary reportin aprior court’sto the

thoughtany partnershipthat theat time [688never
Augustappreciation fromProperties] was not entitled to

1971.

A. Correct.

agreementof an thatcompelling of the existenceevidenceThe most
sale,the date of can be seenfrom 1971 untilappreciation would accrue

1976, Erin FoodMurray’s In October Servicesown conduct.from Mr.
$497,796.96.optionpurchase and tenderedtheattempted to exercise

from the date the hadfigure appreciation leaseholdincludedThis
Moreover,1971, even the masterstarted, date of exercise.in to the

lease,replacementsimply a of the 1971was1973 leasefound that the
bynew investments made 688reflect thewas entered into toand

Properties.
evidence,argues irrespective of such defendant’splaintiff thatThe

possibility Specifi-of reformation.foreclose theconduct shouldown
adefendant earlier obtained court inter-cally, plaintiff asserts that

action,controversy.in Inprovision that is now thatpretation of the
Properties, interpretedby the master the688which was initiated

agreement requiresupplemental to that the1974provisions of the
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which Erin had to offerin 688five-year period Properties an available
site commenced from the 1973 lease rather than the 1971 lease.

interpretation, plaintiff arguesBecause of this the that the defendant
agreement,should not be allowed to revive the 1971 when it was

previously havingsuccessful at disagreeit terminated. We with
previousErin’s proceeding.characterization of the proceed-At that

ing interpreted only supplementalthe master agreement;the 1974 he
interpret agreement,did not the 1973 nor did possibil-he consider the

ity agreement.of whether a mistake existed in the 1973

convincingThe evidence clear and partiesis that agreedthe
Propertiesthat 688 was to receive a full investment,return of its that

they agreed putthat writing,terms were to be in and that the 1973
agreement parties’as written at varianceis with the agreement.real
The lease should therefore be reformed to indicate Propertiesthat 688

appreciationis beginningentitled to thefrom of the leasehold until the
Accordingly, purchaseactual date of sale. pricethe bytendered Erin

Food Services was incorrect and the dutydefendant had convey.no to
The trial specific performancecourt’s decree of is vacated.

Exceptions partsustained in and
part.overruled in

All concurred.
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