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which Erin had to offerin 688five-year period Properties an available
site commenced from the 1973 lease rather than the 1971 lease.

interpretation, plaintiff arguesBecause of this the that the defendant
agreement,should not be allowed to revive the 1971 when it was

previously havingsuccessful at disagreeit terminated. We with
previousErin’s proceeding.characterization of the proceed-At that

ing interpreted only supplementalthe master agreement;the 1974 he
interpret agreement,did not the 1973 nor did possibil-he consider the

ity agreement.of whether a mistake existed in the 1973

convincingThe evidence clear and partiesis that agreedthe
Propertiesthat 688 was to receive a full investment,return of its that

they agreed putthat writing,terms were to be in and that the 1973
agreement parties’as written at varianceis with the agreement.real
The lease should therefore be reformed to indicate Propertiesthat 688

appreciationis beginningentitled to thefrom of the leasehold until the
Accordingly, purchaseactual date of sale. pricethe bytendered Erin

Food Services was incorrect and the dutydefendant had convey.no to
The trial specific performancecourt’s decree of is vacated.

Exceptions partsustained in and
part.overruled in

All concurred.
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P.A.,Gall,Prolman, Shapiro, ofLeonard, NashuaJordan & Groff
plaintiff.(Richard orally), for theW. Leonard

P.A., Kerrigan(Joseph orally),Kerrigan of Nashua M.&Hamblett
for the defendant.
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GRIMES, assumpsitin consultingJ. This is an action on a written
agreement plaintiff corporation.between the and the defendant In the

court, allegedsuperior plaintiff provedandthe to the satisfaction of
jury corporationthe that the defendant had breached its contractual

obligation yearly “salary”pay plaintiff stipulatedto the in the written
agreement, though plaintiff anyeven had failed to render of the

requested byconsultation of him the pre-defendant. The issue here
whether, considering vitalitysented is the continued parolof the
rule, the trial court admittingevidence erred in certain extrinsic

parties’ concerningevidence of the intent the amount of consultation
agreementcontemplated prerequisiteat the time plaintiff’sof as a to

payment. We hold that no error was committed.
following appear 1966,The facts in the In plaintiffrecord. the and

Roedel, long-time plaintiff,one Fred a friend of the became interested
in the financial success of a low-cost motel chain located in California
and other The two men Arizona,Western States. travelled to where
they operationsstudied the construction and business of two of the

Upon theymotels. their return to beginMassachusetts decided to a
similar chain inmotel the east. Plaintiff and Roedel each invested
$20,000 security financing Nashua,as and obtained from a New
Hampshire bank to construct three motels and a restaurant. Plaintiff

jobworked at the sites as construction overseer on a full-time basis
pay expenses months,without or managedfor some thirteen and he to

substantially moneybuild each motel for less than the construction
mortgage secured for it.

construction,During plaintiffthe and Roedel ownedeach 50%of the
corporations theystock of the various completionhad formed. After of

construction, however, problemsthe arose between the two. Plaintiff
unhappy publicity generatedwas with the Roedel had portraying

movingRoedel as the force behindsole the venture. Relations strained
point suggestedto a where Roedel that he buyand some friends would

plaintiff’s negotiationsout the share. After extended plaintiffthe
agreed to sell.

agreements negotiatedVarious draft were discussed and until it
agreements executed,was decided that two would be a “stock sale”

agreement “consulting” agreement. agreementsand a The two were
contemporaneously. agreementexecuted The stock sale spe-makes

consulting agreement partialcific reference to the as consideration
execution; consulting agreement, however,for its the fails to mention

consulting agreementpertinent part, provides:the sale. In the

agreesCompany plaintiff]to retain for[The defendant] [the
yearsa term of twelve from the date of execution of this
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consultant, agreesplaintiff]and toagreement a [theas
general area consultation inin thedutiesperform such of

management enterprises atrelating motelto thematters of
mutually agreed partiesthebe betweenas shallsuch times

agreement. It is andduring understoodof thisthe term
independentandplaintiff] is a contractoragreed that [the

right engagereserving in similar andhis tomanbusiness
consultations contem-and that thecompeting activities

unreasonablyas to interferehereby not be suchplated shall
compensation-. . . Theactivities.with his other business

duringplaintiff] said term shallpaid thereforeto be to [the
($15,000.00)per annum. . . .Dollarsbe Fifteen Thousand

agreement exceptshall not terminateagreed thisIt is that
or on the death ofterm hereofexpiration of the [theon

added.)(Emphasisplaintiff].

year years (1969-$15,000 forpaid each the twoplaintiff wasThe
Duringagreements.following that time he wasof the1970) execution

volunteer, anyasked, perform consultationto servicesnot nor did he
residingdefendant, vicinitydespite fact that he was in thethefor the

Thereafter, plaintiffheadquarters. moved to Nevada.corporateof the
1970, requested plaintiffthat return to Massa-In RoedelNovember

pre-cast, pre-economies of ainspect and advise on thetochusetts
building process defendant had inthat utilized oneconcretestressed

motels, plaintiff refused to return to Massachusetts.theof its but
1971,Again January was asked to do the same but declined toin he

requestmore the same was made withoutaccept Twicethe invitation.
1,1971, payment due,success, April third annualthe wasand when on

Subsequent paymentsmake it. also have beendefendant refused tothe
refused.

1972,brought against inplaintiff the defendant DecemberThe suit
claiming healleging and had rendered alla breach of contract that

consulting agreement. 15,byrequired of him the On Marchservices
trial,1976, day plaintiff moved to amendthe his declarationthe set for

recovery,theory beingof that thatconform his altered it wasto with
perform consultingrequiredbe to services andnever intended that he

paymentyearly payments were intended as deferred for histhat the
corporations. grantedThein and allied court thestock the defendant

May 2,untilcase was continued 1977.motion and the
plaintiffs openingthe intendedcourt reviewedPrior to trial the

counsel,argument of the court ruled on the recordstatement. After
relating parties’to inplaintiff’s evidence the intentthat extrinsic

consulting agreement subjectsigning would be admitted to de-the
ambigui-that it found severalexceptions. The court statedfendant’s
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jury be to hear extrin-in and that the should allowedcontractties the
During juryof the thatto the issue intent. trialrelevantsic evidence

objectionsfollowed, was allowed over defendant’s basedevidencesuch
sought partiesto that theupon parol evidence rule. Plaintiff showthe

understanding agreement requiredthat he was not toandhad an oral
services, agreement inany phrasedand that the written wasperform

solely purposestax so that he could extendchosen forthe manner
yearsperiod of twelve and thepayment his over a defendantfor stock

charge payments as a expense.the off business Thecorporation could
court, objection, go juryplaintiffthe to to the thealso allowed onover

original juryground in his declaration. The re-statedalternative
$150,000,plaintiff in thegeneral for the amount ofa verdictturned

then, special question, ita indicated that had foundand in answer to
parties requiredthat no servicesit the of both werethat was intention

Keller, C.J.,plaintiff.the reserved and transferred defendant’sof
exceptions.

primarily upon parolthe inThe relies evidence ruledefendant
concerning the circum-support argument that the evidenceof its

culminating innegotiations preceding and the final writtenstances and
understandinggone jury. on ourto the Basednot havecontract should

rule, however, agree with the defendant’sthe we cannot conclusion.of

readilymore toparol lends itself statementThe evidence rule
provides:application. inthan The rule essenceto

expressedparties a andtwo have made contract haveWhen
theywriting completeto which both assented as theit in a

contract, evidence,integration thataccurate of whetherand
otherwise, understandings nego-parol of antecedent andor

purpose varyingforwill be admitted the of ortiations not
writing.contradicting the

Co., 445,441117 N.H. 374 A.2dEmery &v. Sand GravelCaledonia
CORBIN, 573, (1960).929, at(1977), quoting 3 CONTRACTS 357A. §932

misleading;Nevertheless, isapparent of the stated ruleneatnessthe
“interpret” than tois offered to ratherevidencefor whether extrinsic

writingwriting, the is the“vary” or whether indeedthethe terms of
agreementintegration”“complete theand accurate of rather than a

are, many cases,integration questionsincomplete inpartial or not
Melnick,See, e.g., 566, 364v.Gintzler 116 N.H. A.2deasily answered.

(1976).637

then, interpret agreementtask,first is to the ofThe court’s
when, present case,inas the there isparties. This is facilitatedthe task
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purporting express agree-to include and thata written instrument
only contract,writing is a manifestation of thement. But the itself

Contracts, Introductory(Second) Note 235-of §§Restatement
although primaryit is the1-7,1973),(Tent. and44, Nos.Draftsat 533

agreement, onlyinterpreting present it is theaid in the not aid. See
Inc., 285,Realty,Rogers (1975);115 N.H. 339 A.2d 23v. Cardinal

398,Co., 104 N.H.InsuranceCollege Fire &Marinev. St. PaulRivier
Peaslee, (1844);15 N.H. 317v.(1963). also TrusteesA.2d 799 See187

Murray, AgreementsThe andParole Evidence Process Standardized
Contracts,(Second) 123 PA.under the Restatement U. L. Rev. 1342of

intent,ascertaining language agreement(1975). the of the“In is not
Intent, therefore,completely dispositive. . . . should be determined

itself,only light innot in of the instrument but also view of all the
surrounding Rogers Inc.,Realty,circumstances.” v. Cardinal 115

286, (citations omitted).25 alsoN.H. at 339 A.2d at See Erin Food
Services, 232,Properties, (1979).688 119 401Inc. v. N.H. A.2d 201

The court will in the first instance if contractdetermine the written
agreement. is,integration parties’completea of the If itis the court

ambiguitieswill determine if exist. If the courtnext determines that
plain meaning“that would contradict theextrinsic evidence of the

Enterprises,terms of the contract.” Ekco Inc. v.Remi Fortin Constru­
ction, 37, 368,Inc., 41, (1978); Spectrum118 382 371N.H. A.2d Enter­

773, If,prises, Corp., 114 144(1974).Inc. v. Helm N.H. 329 A.2d on the
hand, ambiguities present,theother court determines that are it

must, jury, ambigui­with or the assistance of the resolvewithout those
Melnick, 566, (1976);ties. Gintzler v. 116 N.H. 364 A.2d 637 see 3 A.

Corbin, (1960).595Contracts §

Spectrum Enterprises, Corp., 773, 776,In Inc. v.Helm 114N.H.
144, (1974), by329 A.2d 146 this court stated that words nature are

“inherently ambiguous.” This does not mean allthat contracts are
ambiguous. parties agreementwhereIt does mean that the draft an in

intent,asuch fashion as to leave uncertain their mutual relevant
concerningextrinsic evidence that intent should not be excluded.

here, therefore,questionThe is a narrow one: what did the
byparties “[plaintiff] agrees performintend use of the words to such

general relatingduties in the area of inconsultation matters to the
management enterprisesof at such mutuallymotel times as shall be
agreed duringparties agreement”?between the the term of this See

119,Corp.,Griswold v. Heat 108 229 (1967).N.H. A.2d 183 Plaintiff
ambiguouscontends that the words are and that extrinsic evidence

properly explain ambiguity. Defendant,was admitted to the on the
hand, that unambiguous,contends the words areother and that
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varyhave been admitted inextrinsic evidence should not evidence to
meaning.plaintheir

opening,plaintiffs the court and counsel reviewed inPrior to
openingproposed thethe content of statement. The courtchambers

ambiguities in the contractruled that there were and ruled that
par-admissible to determine the intentextrinsic evidence was of the

objections upon paroltheties and overruled the defendant’s based
evidence rule.

trial, generaljury, lengthy rendered aThe after a verdict for the
court,special question byplaintiff. In to a submitted theanswer the

findingjury replied partieswas based on athat their verdict that the
mutually required plaintiffthat no services were of underintended

agreement.the contested

rulings findingsupset the andWe find no reason to of either the
278,jury. Corp.,court or the Dover v. Knox Mountain 114See N.H.

280, 640, (1974). consulting agreement642 The319 A.2d is on its face
concerningambiguous contemplated.the amount of service The court

jury,properly put thethe issue before whose function it is to determine
““credibility ‘reasonablethe of” and the inferences to be drawn from

” Melnick, 569,116extrinsic evidence.’ N.H. at 364 A.2d atGintzler v.
(SECOND)(1976), quoting 238(2)640 RESTATEMENT OF CONTRACTS §

Rand, 252,(Tent. 1-7,1973). GogliaDrafts Nos. also v. 114See N.H.
119,(1974); Corp.,319 A.2d 281 v. Heat 108 N.H. 229Griswold A.2d

finding(1967). jury’s clear183 The made that no service was intended.
finding vary provision.does not or contradict the writtenThis

lacking thoughThis is not a case where consideration is even no
required. Corp., 119,services are Griswold v. Heat 108See N.H. 229

here,(1967). second,A.2d 183 Two contracts are involved and the the
agreement, specific consultingstock sale makes reference to the

agreement partial purchase Readingfor theas consideration and sale.
agreements together, agreementthe we hold that the stock sale consti­

promise pay plain­thetutes sufficient consideration for defendant’s to
$15,000.yearly Collegetiff sum of Rivier v. Paulthe St. Fire &Marine

Co., 398, (1963).104 187 A.2d 799Insurance N.H.

contends that itThe defendant also was reversible error for
disagree.permit plaintiff to amend his writ.the court to We This State

pleadings, 514:9;takes a liberal view toward amendment of see RSA
Teamsters, 581,Mayhew Englandv. 115 N.H.New 347 A.2d 610

(1975), gener­the allowanceand follows the rule that of amendment is
ally Communitya matter of discretion for the trial court. Oil Co. v.
Welch, 320, 199 (1964).105 A.2d 107 We hold on theN.H. record before

that abuse of discretion occurred.us no
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contention,The defendant’s final that the trial court erred in allow-
ing go juryplaintiff theory recoverythe to to the on the alternative of

declaration,original unpersuasive despitebased on his is counsel’s
argument. presentedable The defendant maintains that the theories

inconsistent,jury mutuallyto the are and that under the doctrine of
LeClair, 506, (1927),Harlow v. 82 136 128N.H. A. the court’s action

Moreover,constitutes reversible error. the defendant asserts that
if error,even the allowance of the alternative theories were not it was

ruling case,error plaintiff’sfor the court to make its after the close of
thereby surprising unduly prejudicingthe defense and defendant’s

reject arguments.case. We both

The of greatlydoctrine Harlow v. hasLeClair been nar­
fifty-odd years See,inrowed the authorship. e.g.,since its v.Griffin

Theriault, 411, 223 (1966); Co.,107N.H. 655A.2d Bean v.Insurance 94
342, Yasi,(1947);Frye 724, 101N.H. 54 A.2d 149 v. 327 Mass. N.E.2d

WlGMORE,(1951). 2594a,128 also 9 (3dSee J. EVIDENCE at 601 ed.§
1940). present Harlow,We hold that the bycase is not controlled

plaintiffbecause the does not seek to recover on testimonyinconsistent
legal grounds.but rather on alternative persuadedNor are we that

prejudiced. jurythe defendant was The solelybased its decision on a
finding requiredthat no plaintiffservices were of the recoveryand
was based on the amended The theorydeclaration. alternative of
recovery originalbased on the declaration was therefore immaterial
to its decision and defendant could prejudiced bynot have been its
submission.

Exceptions overruled.
All concurred.
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