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ex-and(citation omitted). recordThe369, (1924)127 A. 873N.H.
dutyobligation oranyany ofevidencerevealus fail tohibits before

agent assure that theits toordefendanttherequired eitherthat
therefore,board, erred as abet.Thecorrectly completed hisplaintiff

part the defendantnegligence ofon thefoundwhen itof lawmatter
ofduty, be no breachlegal cantherenoistherecommission.When

832,Joyce,Paquette v. 117N.H.negligence.finding Seeofduty, noand
Parkwood, Inc., Supp. 188F.247v.(1977); MacLean207A.2d379

we hold that1966).Because(1st Cir.aff’d, F.2d 7701965), 354(D.N.H.
other issuesnot considernegligent, we neednotwasdefendantthe

by parties.theraised

granted;reversalPetition for
judgment the defendant.for

concurred.All
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Smith, orally),(Gary B. forRichardsonUpton, of Concord&Sanders
plaintiff.the

P.A., (John orally), forMcDonough, Manchester P. SheaofA. J.
Company Mutual Insur-and ElectricalElectricdefendants General

Company.ance

challenges compensa-aLAMPRON, plaintiff workmen’sTheC.J.
plaintiff filedby commissioner of labor. The amade theawardtion
appealin fromthis court after an thea of certioraripetition for writ

by superiorthe court. The twowas dismisseddecisioncommissioner’s
plaintiff diligently filedby the thewrit are whetherraised theissues

bodyspecificof of a memberwhether loss usepresent petition, and
compensableby industrial accident underpain an isof causedbecause

below, grant plaintiff’s petitionwe for areasonsFor theRSA 281:26.
diligently filed hold loss ofand that of use acertiorari aswrit of

painbody compensableof is undermember because RSAspecific
281:26.

legrightinjured his as a result of an acci-plaintiff industrialThe
compensation Apriland filed for workmen’s benefits. Ondent in 1972

County Superior plaintiff20, 1977, Court ruled thatthe Merrimack
injury compensablework-related under RSAhad suffered aWood

hearing held the labor commissioner on thewas before issueA281:26.
leg. report,adegree permanent of use of Wood’s In writtenof lossof the

2, 1977, percentaAugust commissioner foundthe labor tendated
disability compensa-awarded 21.4 ofpermanent partial and weeks

24,1977,August plaintiff appealed tob v. On thetion. RSA 281:261 &
appealplaintiff’ssuperior of was that the laborcourt. The essence

as a of law hedecision was erroneous matter becausecommissioner’s
permanentdeterminationpain in his of Wood’sto considerrefused

defendants, Companyimpairment. Electric and ElectricThe General
4, 1977,Company, filedon October a motion toMutual Insurance

23,1978,May appealthe ofon both merits the and defend-dismiss and
aheard before master. Masterto dismiss were Theant’s motion

plaintiff’s appealCarignan) that be(Robert recommended dis-A.
jurisdictionsuperior court lacked to hear themissed because the case

approvedmaster’s recommendation281:26 IV. The wasin view of RSA
by Superior Court, Batchelder,the superiorJ. After the court denied

July 18,1978, plaintiff petitionappeal the filed his forplaintiff’s on a
August 3, 1978.of onwrit certiorari

that, disputethe ofRSA 281:26 IV states event as“[i]n
partialpermanent loss or lossespercentage. . of the same shallto .

compe-by on ofbe determined the labor commissioner the basis
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findings beshall final.” Under RSAand saidmedical evidencetent
statutory right appealIV, of from a commissioner’sthere is no281:26

disability. Consequently, trialpermanent partialfor “[t]heaward
jurisdiction.”appeal lack ofplaintiff’s forproperly dismissedcourt

315, 317, 341,Labor, (1977).373 A.2d 342Dep’t 117 N.H.v.Dodier of
remedy.” Althoughproper the defendantsa Id.is therefore“Certiorari

remedy, they argueproper that the writagree thethat certiorari is
diligence filingplaintiff’s lack inof theissue because ofnotshould

petition.

extraordinary remedy grantedand is not as ais anCertiorari
of court when theright at the discretion thebut rathermatter of

justice require such relief. v.State N.H. Retailends ofsubstantial
360, 362623, 625,Ass’n, (1975). statute348 A.2d Our115 N.H.Grocers

petitionwhich a of certiorariwithindo not limit the timeand rules
Nonetheless, court will refuse to exercise its discre­thismust be filed.

lengthfiled after an unreasonable ofpetition has beenwhen thetion
405,410Tucker, Recently,(1853). in v.Wilson27 N.H.time. Petition of

783, stated,Comm’n, (1977),378 A.2d 1375 we117 N.H.Personnel

appealprovide periodanlegislature acted tothe hasWhere
situation,analogous appeal periodsubstantively thatin a

guideline as to what constitutes a reasona-prove fairwill a
any legislative guideline,such theabsence oftime. In theble

and circumstances and deter-all the factsmust look tocourt
petitioning partythe guiltywhethermine is of unreasonable

(Citationsdelay. omitted.)

784, at 1377.at 378 A.2dId.

legislature providedhasinquiry on whether theis focusedOur
compensation“substantively analogous” provision for workmen’sa

appeal proceduresdetails of the forprovides theappeals. 281:37RSA
compensation claims when the commissioner’s decisionsworkmen’s

. . .decision of the commissionerappeal from afinal. “Annotare
daysSO from the datesuperior court no later thanmay to thebe taken

provisions(emphasis added).I The of281:37such decision.” RSAof
analogous”“substantivelyare to theapply appeals thatto281:371RSA

statutory thirty daysTherefore, periodtime ofthepresent claim.
guideline as to the reasonable timeprovide a fairdeemed to“must be

Comm’n,filing petition.” v. Personnel 117 N.H.Wilsonfor a certiorari
thirty-day onlyperiod1375, 1377 (1977). This time783, 785, A.2d378

automaticallylapse bar aguideline of time will notand aas aserves
excusingbeing exist “circumstances thewhen therefrom issuedwrit

delay.” Id.
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guidelineanalogousWilson, time foradopted an certio-when weIn
orders,personnel we held the rule to becommissionpetitions fromrari

case,presentIn the we also think thatoperation.inprospective Id.
by applying the RSA 281:37 I timejustice better servedwould be

petitions compen-under the workmen’sguideline future certiorarito
statute.sation

inquiryruling proceduralprospective,is our isourBecause
petitionended; determine whether the should bewe must stillnot

Annuity and Fundof laches. See Firemen’sbecausedismissed Benefit
200, (1964). generallyKrueger, 128 N.W.2d 670 See24 Wis. 2dv.

“Laches, limitation,1381, (1955). unlike isAnnot., 138540 A.L.R.2d
question inequitytime, principally a ofof is thebutnot a mere matter

inequity onto enforced—an founded somepermitting the claim beof
partiespropertyof orchange relations the thein the conditions or

30, (1964).at 807 defend­2d The§14 Am. JUR. Certiorariinvolved.”
they theyargue prejudiced and inconvenienced becausewerethatants

unnecessaryexpensego through of an trial. Defendants filedthehad to
trial, pendingand it was when the masterto dismiss beforea motion

master, plaintiff,notmerits. It was the the whothe case on theheard
trial.and dismiss the case after After the trialto hear the casedecided

18, 1978, promptly petitionedJuly plaintiffthe fordecision oncourt’s
August 3,1978. This has indicatedthis court on court itcertiorari to

grant when ato certiorari tribunal has made anwill not be reluctant
Comm’n, 783,117 N.H. 378 A.2dof law. See Wilson v. Personnelerror

Cars, State, 531, 375v.Inc. 117& Used N.H.(1977); New1375 Connell’s
defendants’allegation prejudice(1977). consider of257 We do notA.2d

compared importance questionto the of the ofbe substantial whento
addition, alongIn defendants knew alllaw must be determined.that

claim,attempting pursue beto his thus there can noplaintiff wasthat
proceedsurprise. Therefore we will with the meritscontention ofvalid

petition.of the
only question whether .before us is the . . has“The [commissioner]

authorityillegally jurisdiction, orrespectin to observance of theacted
legallylaw, arrivingthereby at a conclusion which could not be or

315, 317, 373Labor,reasonably Dep’tDodier v. A.2dmade.” 117N.H.of
Comm’n,341, 204,(1977) quoting v. Personnel 115Tasker N.H.342

206, 543, 544 legal question(1975). is whether the loss ofThe338 A.2d
bybody painspecified member that is causeda substantialuse of

compensable compensationunder the workmen’sa lossconstitutes
statute. RSA 281:26.

rightinjury groina to his as a ofWood suffered crush result an
diagnosis was “traumaticindustrial accident in The medical1972.
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sectioning rightof the lateral femoral cutaneous nerve on the and
dystrophy.” stated,sympathetic reflex depositionDr. Robert Rose in a

commissioner, particularsubmitted to labor thatthe a innerve Wood’s
groin disrupted “sympa-aarea been and as result Woodsuffered ahad

syndrome vasospasmis a clinical of anddystrophy [which]thetic reflex
pain following injury part body. Vasospasman to a of the means that

supply verythe the areablood vessels that become constricted and that
blood,getssubsequently cold, pale, sweatythe area less becomes and

painful.” Wood’s,further testified thatDoctor Rose

disability appears primarily painto be ofone rather than
words, goodgot strengthIn leg,function. other he’s in that

really disablingofthat area numbness isn’t other than it
might uncomfortable, says pain,be but he that he has and it

feeling swelling achinga of groinis tenseness and and in his
right thigh, any any heavyand his and time hethat does

cold,work or exposedorexercise is to he becomes uncomfort-
able, say disability painso I would uponthat his is one of
doing any heavy work exercise.or

accident, blocks,Since the has beenWood treated with nerve a local
injected intoanesthetic the affected area to pain.relieve the The

claimant continues to receive such treatment at intervals of three to
opinion althoughfour painmonths. It was Doctor Rose’s that the could

temporarily by treatment, painbe alleviated thethis would continue
legpartial permanent.and of of hisWood’s loss use was There is no

dispute plaintiff’s injury.as to of fact,the seriousness In Dr. Rose
testified that there are a ofnumber medical conditions that can indi-

person suffering pain.cate whether a is know that when some-“[W]e
body vasospasm painful.has intense that it is There are various

extremitymedical conditions in which blood flow ceases to an and
extremityhappens verywhen painful.”this the becomes This can be

medically byin temperaturedetermined Wood’scase the level of the
injured leg, gets thewhich colder when isblood flow restricted.

degreeThe labor the disabilitycommissioner of on issue of the of to
legWood’s stated in his decision:

permanent disabilitypartialA award under Section 26
by loss; is, amputationmust be actualmeasured the that the

by case, greator loss of theuse of member. In this a amount
permanent partial byof the assessment medical evidence

painhas been related to rather than the two other criteria
by Therefore,established the Acts. such added assessment

establishingbe considered in permanentcannot partialthe
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Accordingly, itwhich to base an award. ispercentage on
permanent partiala 10%claimant hasthat thedetermined
amountingextremity 21.4right todisability lowerof the

weekly rate ofcompensation at the $92.00.ofweeks

argue wasthat the commissioner’s decisionThe defendants
suffering assessingbe incorrect, should not relevantpain andbecause

byis true that the enactment ofcompensation claim. Ita workmen’s
rightemployeecompensation an loses the to suestatuteworkmen’sthe

pain suffering. Hampton,damages and Archie v.employer forforhis
LARSON,622, (1972); 113, 16, 624 A. WORKMEN’S112 N.H. 287 A.2d

Compensation (1978). misapplyDefendants the law. An2.40Law §
review;suffering not issue for ourpain presentedis thefor andaward

compensable painrather, loss of use is whenis whether thethe issue
bodyawith use of member.theinterferes

provides “scheduled awards ... ac­II thatRSA 281:26
bysimply of theinjured employee virtue the loss or lossto thecrue of

body. (Emphasis added.).” “Loss usethe . . oíuse of a member of
ability employeeupon the of the to use thebasedshould be determined

degreeconversely representsof use thethe losspart, andormember
beyond ability capabilitythe and theis ofof normal use which

Rynders, 229,Wilmington Specialty v.Co. 316 A.2demployee.” Fibre
aff’d, (Del. 1975).1974), 336 A.2d 580 We hold that(Del. Super.231 Ct.

legal bodyof the of ofcan be the cause loss use apain of movement
Specialty Rynders,Wilmington v. A.2d 229Fibre Co. 316member.

(Del.(Del. Super. 1974),aff’d, 1975); LaGrange336 A.2d 580Ct. Cain v.
Erectors, Inc., 272, (1976);195 Neb. 237 N.W.2d 640 v.Steel Walker

195, 432Compensation Dep’t, 1018(1967);P.2d248 Ore. v.Williamson
220,Co., App. (1960).101 113 S.E.2d 208 “InAetna Cas. & Sur. Ga.

use,members, disability, necessarilyof orinjuries specific loss mustto
among factors,pain painother for where isbe rated on the basis of

sufficiently prevent a normal function of the member atosevere
member results.” Aetnapartial of of that Williamson v. Cas.loss use

208,220, 223,Co., App. (1960).211113 S.E.2d101 Ga.Sur.

proofof labor did not consider medicalcommissioner thatThe
plaintiff’s legasdegree pain withof interfered the use ofa substantial

of loss of use of that member. The commissioner’srelevant the issueto
therefore, law,is, plaintiff’sas a of andincorrect matterdecision

granted. Dep’tispetition of certiorari Dodier v.for a writ N.H. of
Labor, 315, (1977).241 The case is remanded the373 A.2d to117 N.H.

redetermine the extent of the of ofof labor to loss use thecommissioner
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leg. any proofclaimant’s He shall consider painrelevant medical of
functioningprevent plaintiff’s rightthat would the normal of leg.

Remanded.

All concurred.
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