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in favor of inter-somewhatstandardpreponderance “bend[s]The
cases,”injury in andfrom doubtfulthe childprotectin order tovention

family integrity. 140. theprotect Id. at Onmay adequatelynotthus
beyond standard estab-a reasonable doubt”hand, proof“theother

neglectin and cases becauseinappropriate abuseisH.in Robertlished
deprivedparents only temporarily ofaretheinstancesthe latterin

rightsparentalcustody. under RSA ch. 170-C isofTermination
evidentiaryconvincing” isstandard recom-The “clear andfinal.

Project.by Standards IJA-ABA STAND-mended the Juvenile Justice
NeglectRelating (Tentative140-41andto Abuse DraftARDS

satisfactory light1977). approach is most “inThis “middle-of-the-road”
rights challengedbeing possibleparental and theof the substantial

NEGLECT,intervening.” supraANDto from ABUSE atharms the child
Texas, (discussionAddington (1979)441141. v. U.S. 418 ofSee “clear

standard).convincingand evidence”

danger or harmfulof unwarranted intrusiontheGiven
713,H.,life, (1978),1387family 118 393 A.2dv.Robert N.H.into State

neglectinitially prove bychild abuse ormusthold that the Statewe
convincing applies con­and the same standard toevidenceandclear

custody in have athe division of welfare. We do notchild’sthetinue
us; nevertheless,hearing before thetranscript district courtof the

support­such evidenceopinion that there wasindicatescourt’sdistrict
custody should remain with theruling of the childing thatcourt’sthe

Mahon, 247, 400McCrady 119 N.H. A.2dv.Seeof welfare.division
(1979).1173

Exceptions overruled.

All concurred.
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P.A.,Bradley (Johnand of orally),HanoverStebbins S. Stebbins for
plaintiff.the

III, (JamesofR. Howard Henniker orally),Robert D. Gleason for the
defendant.

LAMPEON, assumpsit byis an inC.J. This action plaintiff,the
Culhane, against defendant,Sarah H. the Robert E. Culhane. The
seeking recovery moneyplaintiff pursuantis of due her to a written

byseparation agreement parties 4, 1969,executed the on June in
Rochester, agreedThe matter wasNew York. submitted on an state-

{Flynn,of The J.) agreementment facts. Trial Court found that the
damages $19,169.05.was enforceable and awarded of The defendant

excepted rulings,findingsto the and and a reserved case was trans-
exceptions.ferred. We overrule defendant’s

parties 9, 1954,were married onThe October in the State of New
1963, parties separateYork. Since the have lived apart,and and in

they agreementsigned separationa conjunction1969 written “in with
understandingtheir oral to obtain a divorce.” The essential terms of

separation agreement paythe are that the plaintiffdefendant the
forty-five support, maintenance,a week fordollars and education of

they age twenty-one;the children until reach the of payand that he the
plaintiff forty per support.week her agree-dollars for separationThe
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in force and effectit to remain “fullwasexpressly stated thatment
aobtained divorceany The defendantdecree.”subsequent to [divorce]

agreementseparationthe date theFromin 1972.in Massachusetts
commenced,day the defend-action wasthe theinto untilwas entered

parties stipulated$18,065.75. have thatThepaid plaintifftheant has
agreement inseparation had remained fulltheprovisions ofif the

amount owed would bedate of this action theuntil theforce from 1969
$19,169.05.disputeConsequently, amount in is$37,235.00. the
actions,brought supportnumber of she com­plaintiff atheAfter

allegingassumpsit separa­a of the 1969in breachmenced this action
York,parties agree the ofagreement that State NewTheitself.tion

into,agreement was entered has theseparationplace where thethe
contract, agreethe and that the lawsconnection” tomost “substantial

validity performance.govern andthe contract’sshouldof that State
200, 202,Narins, 665, 666A.2d116 356 Thev. N.H. (1976).See Narins

law in full:pertinent York readsNew

cannot contract to alter or dissolveA and wifehusband
liabilitymarriage to relieve the husband from his tothe or

liability supportwifesupport his wife or to relieve the of to
possessedprovided ofher that she is sufficienthusband

incapable supportingof orand he is himself and is ismeans
charge.likely publicbecome ato

agreement, orheretofore hereafter made between aAn
wife, abe considered contract to alterhusband and shall not

marriage express provi-anunless it containsor dissolve the
marriage providesrequiring orsion the dissolution of the

groundsprocurement for divorce.for the of

Oblig. (McKinney) (1978) (emphasis added).5-311N.Y. GEN. §
“express”contends that the word embraces eitherThe defendant

understandingagreements, toor and that the oral obtainwritten oral
separation agreement entirety.invoids the itsa divorce therefore

hand, arguesplaintiff, “express”on other the wordThe the that
only actuallyinclude those terms written theintended to intowas

agreement.The interpreted provisionYork have this tocourts of New
express procure a“an recital of consideration to divorcerequire that

agreement” separa­of afour corners the beforewithin thebe][must
agreement Johnson,invalidated. v. 2dwill be Collins 72 Misc.tion

214, 489,1034, aff'd,216 75 Misc. 2d 348 136341 N.Y.S.2dN.Y.S.2d
“alleged agreement’, if(1973). ‘collateral oral even made is insuffi­An

agreement.”Alexandre Davis,separationto v. 394cient invalidate [a]



392

757, 759, (1976).90N.Y.S.2d Misc. 2d 368 Under New York law the
separation agreement Similarly,is valid and enforceable. there is no
public policy compelin this State that would this court not to enforce

Narins,agreement. 200,this Narins v. 116 N.H. (1976).A.2d356 665
properlytrial legally survivingThe ruled that this is “acourt enforcea­

ble contract.”

argues plaintiffsThe defendant that the obligationnext to
signingobtain the divorce was consideration for his separationthe

agreement. plaintiffs pursueThe failure to a completion,divorce to
defendant,according the inadequate,to the renders consideration and

agreement. Every separation agreement “requiresvoids the consider­
LINDEY,supportation to it.” 1 A. SEPARATION AGREEMENTS AND

Ante-Nuptial 7, (1978).Contracts at 7-2 prom­mutual§ “[W]here
made, imposepromises legalandises are the liabilities on respec­the

parties, promisestive themthe of one of furnish consideration for the
promises Herndon,Id.; 781, 183of the other.” see Herndon v. 227 Ga.

case,(1971). present parties bargainedIn theS.E.2d 386 both for
complete personal another,and freedomeconomic from one thus
creating promises.mutual In Re Estate of Ratony, 454, 458,See 443 Pa.

791, (1971). upholdA.2d we277 793 Therefore findingthe trial court’s
agreementseparationthat the is valid.

• finally argues plaintiff’sThe defendant that the cause of action
prevailshould doctrine credit,not because of the of full faith and and

judicatathe estoppel.bars of res and collateral chronologyThe of
agreement1969, separationevents from when the signed,was until

present 1970,the plaintiffcause of action is as follows. In the filed a
petition againstsupport Familyfor inthe defendant the Court of New

petitionYork. This was undertransferred the ReciprocalUniform
Support MunicipalEnforcement of Act to the ofCourt Boston. The

Municipal payordered the toCourt defendant on the fourth$130.00
day plaintiffand supporttwentieth of each tomonth for the of the two

1972,Inolder the defendant obtained a divorce inchildren. the Com-
requiredmonwealth of Massachusetts. The divorce decree the defend-

Thereafter,support.plaintiff week for childpayto the aant $70.00
modify1974, petition to divorcefiled a the decreein the defendant

allegedHe that one of his chil-in Probate Court.the Massachusetts
and, longerage eighteen, was nothe of because shedren had reached

minor, Consequently,should beof the decree reduced.a the terms
9,January 1975,decree modified on andthe wasMassachusetts

onlysupport obligation perwas reduced todefendant’s child $40.00
week.

1974, brought presentplaintiffIn the the assumpsit alleg-action in
ing complied separa-the defendant hadthat not with the terms of the
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agreement. Finally January 29, 1974,tion plaintiff broughton the
supportanother inaction New York. This action was transferred

Reciprocalunder the SupportUniform Enforcement of Act to the
Hillsborough County Superior superiorCourt. The court ordered the

pay support.defendant to a week for child The$35.00 defendant filed a
requestingmotion groundsthe court to reconsider its order on the that

question agethe in eighteen.child had attained the of Subsequently,
superiorthe court vacated the order.

argues validityThe defendant that the separationof the agreement
necessarily plaintiffswas an in supportissue actions and in the

modifydefendant’s action to the divorce Specifically,decree. defend­
ant contends that the courts would not have issued the supportvarious
orders, which separationaltered the terms of the agreement, theyif

agreementhad found the Remick,to be valid. See Knox v. 358 N.E.2d
(Mass. 1976).432 byBecause this issue necessaryhas implication been

upon against plaintiff,ruled the the defendant concludes that the
plaintiff relitigateshould havenot another chance to validitythe of the

argumentcontract. The defendant’s relies on the bar of collateral
estoppel. estoppel, which“Collateral is an extension of the doctrine of

judicata, parties,res the privies,bars same or their contestingfrom in
subsequent proceedinga on a different cause anyof action question or

actually litigatedfact againstand determined priorthem in a suit.”
Crane, 249, 253,Bricker v. 321,118 N.H. 387 A.2d (1978).323 “[O]ur

inquiry priormust be directed to the to determine whethersuit[s] the
question now directlyraised was in issue actuallyand tried.” Id.
(Emphasis added.)

By express separationthe agreementterms of the it was to survive
entry judgmentthe of the divorce and was not modifiable. See Knox v.

Remick, 432, (Mass.358 N.E.2d 1976); Jewett,434 Jewett v. 79 2dMisc.
CLARK,76, (1974);359 441N.Y.S.2d H. DOMESTIC RELATIONS 16.13§

(1968). Although “a husband has obtained a supportreduction in his
obligations under a court order here],done the[as wife is entitled to

anyrecover agreement]the[under difference between the amount he
pay judgecontracted to and the amount the has pay.”ordered him to

Remick,Knox v. previous358 atN.E.2d 435. The modifyactions to the
support payments separateinvolve issues and anydistinct from action

true,to enforce the asserts,contract. It is as defendant that maya court
modifydecide supportnot to a iforder such order were to contravene a

separation agreement.valid Knox v. supra.Remiek Nonetheless, it
does not follow that a modifycourt which does supporta order does so

agreementbecause the mayis invalid. supportModification of orders
change VESTAL,result from of circumstances. A. RES JUDICATA/
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Indeed, appears stipulated(1969). it from theat V-194PRECLUSION
was when child-support payment scheme modified thethefacts that

agree-majority, separationage and not because thethe ofren attained
invalid.ment found to bewas

conclusivelycontending an issue has been lit­party that“The
provingprior has the burden of thatin a actionigated and determined

68,OF JUDGMENTS(SECOND) Comment§RESTATEMENTcontention.”
1, 1973). by upholdingtrial court theThe(Tent. No.at Draft.153

agreement hadfound that the defendant notseparationvalidity theof
allegedprovedhad not the defenses ofthat heandthis burdensatisfied

judicata. We see no reason to overturn therescredit andfull faith and
findings.trial court’s

mayparentsincorrectly his brief thatmaintainsDefendant
support. Ryan Ryan,v.away rights children tobargain the of theirnot

supportfor child are(Mass. 1976). Hence orders358 N.E.2d 431
353,McRae, N.H. 341 A.2d 762by v. 115court. McRaemodifiable a

by allocating respon­Nonetheless, agreement parentsmadean(1975).
be enforced betweensupport minor children shouldsibility offor the

Remick,greatest possible extent. Knox v.to thecontracting partiesthe
1976). trial court has ruled that the432, (Mass. The436358 N.E.2d

agreementsupport payments theunderchildis liable fordefendant
byprovisions weresupport modified courtnotwithstanding that child

ruling.to overturn thisin recordno basis theWe findorders.

Exceptions overruled.

All concurred.
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