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Indeed, appears stipulated(1969). it from theat V-194PRECLUSION
was when child-support payment scheme modified thethefacts that

agree-majority, separationage and not because thethe ofren attained
invalid.ment found to bewas

conclusivelycontending an issue has been lit­party that“The
provingprior has the burden of thatin a actionigated and determined

68,OF JUDGMENTS(SECOND) Comment§RESTATEMENTcontention.”
1, 1973). by upholdingtrial court theThe(Tent. No.at Draft.153

agreement hadfound that the defendant notseparationvalidity theof
allegedprovedhad not the defenses ofthat heandthis burdensatisfied

judicata. We see no reason to overturn therescredit andfull faith and
findings.trial court’s

mayparentsincorrectly his brief thatmaintainsDefendant
support. Ryan Ryan,v.away rights children tobargain the of theirnot

supportfor child are(Mass. 1976). Hence orders358 N.E.2d 431
353,McRae, N.H. 341 A.2d 762by v. 115court. McRaemodifiable a

by allocating respon­Nonetheless, agreement parentsmadean(1975).
be enforced betweensupport minor children shouldsibility offor the

Remick,greatest possible extent. Knox v.to thecontracting partiesthe
1976). trial court has ruled that the432, (Mass. The436358 N.E.2d

agreementsupport payments theunderchildis liable fordefendant
byprovisions weresupport modified courtnotwithstanding that child

ruling.to overturn thisin recordno basis theWe findorders.

Exceptions overruled.

All concurred.
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Hollis, Soden,Sulloway, Godfrey {Stephen& of DupreyConcord M.
orally), plaintiff.thefor

Walker,Cooper, HandyofHall & Rochester A. orally), for the{Peter
Grondin, Jr.,defendants Ernest M. and Norma M. Grondin.

Burns, Hinchey,Bryant, Shea, orally),Cox & of Dover R. Cox{Paul
Boyle, Administratrix,for the D.defendant Priscilla Estate of Martin

Boyle.P.

BOIS, petition declaratory judgment, 491:22,This is a forJ. RSA to
coverage liabilitydetermine aunder policy.homeowner’s insurance

agreedAn statement of was Múllavey, J.,facts submitted to who
that “all of the claimsdetermined arise . . . from the ownership,

operation insured,by awayand use of a watercraft owned the thefrom
premises power exceeding fiftyinboardand with motor horsepower.”
The ruled thecourt that accident came within an exclusion of the
policy plaintiff companyand “that the need not defend nor respond in
damages byquestions. . .’’All law. of raised defendants’exceptions
were reserved and transferred. We overrule exceptions.defendants’

24, 1975,July Boyle fatally injuredOn Martin P. was while swim-
ming byhe bywhen was struck a motor boat owned the defendants

permission,parents’ fourteen-year-oldhisGrondin. With David Gron-
din operating craft, poweredwas the sixteen-foot bywhich was a
210-horsepower The Boyle’sinboard motor. administratrix of estate

againstbrought the Grondins. ICount ofsuit the allegeswrit the
negligent operation bythe through negli-of boat the defendants the
gence agents allegesof and negligencetheir servants. Count II in the
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properlysupervise their minor son and entrust-tofailuredefendants’
instrumentality. allegesdangerous III unsea-ing Countwith ahim

operationinto lack of care the of the boat.dueof the boatworthiness
coverage byafforded and ofno is counts I IIIthaconcedeDefendants

negligentpresent claim to the entrust-They theirrestrictthe writ.
theory.ment

accident, by athe defendants were coveredthetime ofAt the
bypolicy plaintiff company. Sec-issued thehomeowner’s insurance

pertinent part asprovided in follows:policythetion II of

pay behalf of theLiability: To on InsuredCoverage1. F—
legally obligatedshall becomeInsuredwhich theall sums

bodily injury propertydamages of orbecausepay asto
any againstshallCompany defend suitdamage, theand

damagebodily propertyalleging orsuch injurythe Insured
damages payableare under the ofseeking which termsand

any allegationsthe of areif of the suitpolicy, eventhis
groundless, mayor but Companyfalse thefraudulent:

anyinvestigation of claim orand settlement suitmake such
expedient.as it deems

provide partin pertinentII asunder SectionDEFINITIONSThe
follows:

unqualified word “Insured”TheInsured:1. Definition of
Insured, if(b) of his house-residents(a) theincludes Named

any personhold, of either and otherspouse, relativeshis the
Insured, except(e) withage in the care of anof 21theunder

anyPhysical Damage Property,Coverage toforrespect to
legally responsible for andorganization animalsperson or

Insured, person usingby except a oranownedwatercraft
anycustody of animal or water-having possession suchor

of .permission the owner. . .thecraft without

provide pertinent partin asIIunder SectionEXCLUSIONSThe
follows:

Policy Apply:Notthis DoesIISection of
* * *

G,Coverages ownership, mainte-and to theF(b) under
unloadinguse, loading (2)nance, or of . . water-.operation,

Insured, away theby an while fromrented toowned orcraft
fiftyexceedingpower horse-motorpremises, if with inboard

power ....
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Coverage
argument languageis that policyDefendants’ first the of the is

“vague confusing” policyinand that the and the exclusion clause did
give noncoverage.not fair notice of

longrule in this state has been policythat the should[T]he
lightinbe considered as a whole the of all the circumstances

interpreted person positionand as a reasonable in the of the
doinginsured would understand it. However in so it is fair

interpret policy lightinto the the of what a more than
reading policy ordinarilycasual of the would reveal to an

intelligent insured.

Motors, Inc., 120, 125, 244Aetna Ins. 64, 67Co. v.State 109 N.H. A.2d
accord,(citations(1968) omitted); FidelityStorms v. United States and

Co., 427, 430, 578,Guar. 118 A.2d (1978),N.H. 388 579-80 Atwood v.
Co., 636, 637, 744,116Accident & Indem. N.H. 365 A.2d 746Hartford

(1976); LaChance, 487, 488,Berkshire Ins.Mut. Co. v. 115 N.H. 343
642, (1975). applyingA.2d expectation rule,”643 In the “reasonable

we have held that is well interpretation“it settled that the of an
court,”policy Hamanne,insurance is for the Sun Ins. Co. v. 113 N.H.

319, 321, 786, (1973),306 A.2d 788 and that “the court will honor the
expectations policyreasonable of the Magulasholder.” v. Travelers

Co., 704, 706, 608,Ins. 114 327 (1974).N.H. A.2d 609

policyAn examination of the provisionsreveals that the of
relating insuring agreementssection II to and exclusions are both

proximitybrief and inlocated close to each captionsother. The are
simple languageand unambiguous.informative. The is clear and This

sharpis pagein the policycontrast to seventeen and multitudinous
exclusions inwith Commercial Gollan,dealt Union Assurance v.Cos.

744, (1978),118 N.H. 394 A.2d 839 or the sentence of one hundred
in Atwood v. Accident & Indem.twenty-nine foundwords Hartford

Co., 636, 638, 744,116 (1976).N.H. 365 A.2d reading746 A fair of the
policy ambiguousdoes not reveal an and confusing interplay between

insured”,the words “the “an insured” and “the named insured” found
in Commercial Derry,Union Assurance Cos.v. Town 469,118 N.H.of

(1978)387 A.2d 1171 and Pawtucket Mutual Lehrecht,Insurance v.Co.
465,104 (1963).N.H. 190 A.2d 420

The record appliedreveals that the trial court properthe test in
arriving finding personat the that “a reasonable positionin the of the

reading policyinsured the as a whole would come to the conclusion
coveragethat no personalwould be afforded injuriesfor resulting
operationfrom the of alleged.”the boat under the agreeconditions We

languagewith the trial court that policythe of the is clear.
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byargue companythe is bound thethatdefendants nextThe
initially gave them the denial ofallegedly that it forconfused reason

operation ownershipandcoverage. had been based onThat reason
estop-interpret this claim to be one ofpolicy. Werequirements of the

requiredthe tono evidence of elementscontainspel. The record
gavetheory. “Although athe defendantthisapplicationthe ofsustain

denying coverage,original for that untruthreasonanswer in itsfalse
Fidelityestoppel.” v.give Uniteddoes rise to Storms Statesalone not

578,427, 432, (1978).Co., 388 A.2d 581118 N.H.and Guar.

Negligent Entrustment
argument uponthat their claim is basedfinal isDefendants’

instrumentality,dangerous and on thenegligent of athe entrustment
Theytrain, instruct, superviseand a minor son.parents failure to

allegations primary negligence separ­are “based onthat thesesubmit
encompassedand are not withinthe watercraftand distinct fromate

They rely jurisdictionsfour to(b) on cases from other(2).”exclusion
Ins., Noel,Upland 214see Mut. v.position.their Kansas: Inc.support

Republic Vanguard145, (1974); see Ins.Minnesota:519 737Kan. P.2d
327, Jersey:Buehl, (1973);204 426 seeN.W.2d Newv. 295 Minn.Co.

501, 480,Co., Super. (1967);97 A.2dv. N.J. 235Home Ins.McDonald
Beschel, 420,71Ins. v.Travelers Co. Misc. 2d 336York: seeNew

734,App. 2d 682(1972), modified, 43 Div. 350 N.Y.S.2d370N.Y.S.2d
Co., 114,; Shippers App.35 2d& Ins. Div.(1973)­ Lalomia v. Bankers

830,aff’d,(1970), N.Y.S.2d 68031 N.Y.2d 339312 N.Y.S.2d 1018
(1972).

Lalomia, however,cases,reading except reveals thatforof theseA
known,to anliability predicated the entrustment individual oris on

known, age,been unfit of badto have becauseshould beenwho have
carelessness, recklessness,habits, dangerous or habitualpropensities,

liquor. wasdriving influence of This distinctionwhile under the
involvingrecognized by in a suit identical exclu-Courtthe Minnesota

watercraft and facts strik-sionary language. suit also involvedThat
held thatingly before us here. The Minnesotathose Courtsimilar to

negligenceallegations are insufficient to maintain a“[gjeneral of
Buehl,Vanguard supra.”Republic Ins. Co. v.of withincause action

344-45,339, 341,Anderson, 222 345v. 301 Minn. N.W.2dTorbert
(1974).

expressed bytheory innegligent of action Count IIentrustmentThe
Boyle as follows:and isthe defendants Grondin

defendants, wife,(2) husband and 24the on or aboutThat
July 1975, 16 footand controlled aowned Correct Craft
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Mustang speedboathp which on said210 inboard date was
being knowledge bydefendants’ andused with the consent

child, Grondin, operatingtheir W.minor David who was
Depot Pond, navigablespeedboat waterway,said on the a

Milton, Hampshire,located in and inNew that the course of
operation struck, injuredsaid Davidthe said W. Grondin

plaintiff’sand killed the decedent who was then and there
swimming pond, inin said the exercise of due care.

(3) place dutyandThat at said time it was the of the
superviseproperly child,theirdefendants to said minor

Grondin, respectDavid and to use inW. due care to the
speedboatentrustment of said to inothers view of its dan-

gerous nevertheless, defendants,propensities, whollybut the
regardless duties, adequatelyfailedof their said to and
competently train, supervise operatorinstruct and the of

speedboat negligentwere allowingsaid and otherwise in
dangeroustheir to instrumentalitysaid minor child use said

by anyplace supervision.at said time and unattended adult

merelypleadings “general allegations” negligenceareThese of and
or,support of in believe,would not a cause action weMinnesota in the

jurisdictions by any event,other three relied on the defendants. In we
adopt the rationale of the courts that have held that accident“[t]he

premises undoubtedlyoffoccurred the and from the use of the [instru-
mentality], argument ‘negligent entrustment’,that the rather[The]

[instrumentality]the negligent ignoresthan ‘use’ of the is the act the
language exclusionaryclear of the clause.” Aetna Cas. & Sur. Co. v.

Co., 326, 327-28,Mut. 261 Ark. 757,Am. Ins. 547 S.W.2d 758Mfrs.
(1977).

coverageSupremeThe Alabama Court involvingdenied in a case
interpretation exclusionaryof an clause similar to the one before us.

Co.,v.Cooter State Farm Fire & Cas. (Ala.344 So. 2d 496 1977).

unambiguous languageThe clear and applicablehere is
meaning;susceptible of onebut that this pol-homeowner’s

icy personal liability coverage bodilyexcludes for injury
arising ownership designatedout of the and use of [the

operatedinstrumentality] byorowned the insured. It is the
very spelled incondition out this coverageexclusion from

proved fixingthat liability againstmust be in the insured
negligentunder the entrustment doctrine. Once the essen-

negligenttial elements of claim forthe tort entrustment of a
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policy isthe exclusion likewiseproved,arevehiclemotor
effectively liability thebar ofas tolegally operative so

insurer.

omitted).(citation499atId.
reasoning Countyin Barnstable Mut.echoed thisMassachusetts

(Mass. 1978).Lally, 966v. N.E.2d373Fire Ins. Co.

exclusionaryterms of the clausethethat becausenote[W]e
ambiguity we. . . do not . . . con-and free fromplainare

Rather,against the insurer. we muststrictlystrue them
ordinaryandin their usual sense....the wordsconstrue
policyofthe . . nec-doing, the terms .we conclude thatsoIn

bodily allegedinjuryin which isessarily apply to a situation
by negligent aof dan-the entrustmentcausedto have been

instrumentality .a minor. . .gerous to
specificand causeas a distinct of“[NJegligent entrustment”

rather,isof, but, derived from theexclusiveaction is not
ownership, operation and use of ageneral concepts ofmore

illogicalTherefore, be to concludeit wouldvehicle.motor
generally toexclusionary pertaining theclausethat the

. . of” a recreational“ownership operation or use .. ..
negligentapply specifically to thenotvehicle doesmotor

minor.to athe vehicleofentrustment

at 969.Id.

and hold that theof the above cited casesthe rationaleendorseWe
policy affordcorrectly the homeowner’s did notruled thattrial court

arisingliabilityany of useout their son’scoverage fortheto Grondins
of the watercraft.

Exceptions overruled.

sit;GRIMES,J., others concurred.did not the
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