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OpinionMemorandum

validityprohibition to contest the of anpetition a writ ofa forThis is
prisonera sentenced to more than onesuperior court thatof theorder

Rockingham Countyhis sentence at theserveyear of confinement
ofHouse Correction.

agreementbargained guilty plea. The with theaFidler enteredOne
prisonattorney a sentence be servedcounty that Staterecommended

Rockingham County of andHouse Correction. Fidler the trialin the
bargain agreement by county attorney.and thejudge relied on that

processing. Rockinghamprison His return toto forFidler was sent the
by underCounty opposed the sheriff RSA 623:4.was

county attorneyassume that the knewwas entitled toThe trial court
the matter withhad cleared thelaw and sheriff. The court andthe

agreementrely upon county attorney.the of thewere entitled toFidler
extraordinary remedy which, althoughan within the“Prohibition is

court, onlyis used with caution and forebearance anddiscretion of this
Court,right Superior 1, 2,is clear.” v. 116when the to relief State N.H.

626, (1976). the circumstances of this case weA.2d 627 Under350
writ.decline to issue the

prohibitionWrit denied.of
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Kill-(David J.Lord, KillKelley,Nighswander, of LaconiaMartin &
Kelley orally), plaintiffs.for the

Anderson, (CharlesHall, Morse, Gallagher of Concord T. Gal-&
orally), the defendant.lagher for

automobile accident case is whetherGRIMES, question in thisTheJ.
awarding for the defendant baseda verdict onerred intrial courtthe

upholdunexpected brake failure. We theanddefense of suddenthe
verdict.

operating12,1975, was a motorplaintiff HackettGloriaOn October
southerly Avenue in Laconia near theon Unionin a directionvehicle

The defendant wasand Summer Street.of Avenueintersection Union
westerly direction onvehicle in a Summer Street.operating a motor

sign intersection of Union Avenue. The two carsstop at thefaced aShe
brought againstsuit the defendantat the intersection. Gloriacollided

broughtinjuries, herand husband Edward suitpersonalto recover for
groundsvarious for recov-Plaintiffs assertedof consortium.for loss

stop sign,of the unreasonableery, including violationdefendant’s
control,lookout, and defective brakes. Defend-improper lack ofspeed,

negligence part plaintiffliability on the ofand assertedant denied
chance.and last clearGloria

findingjury in aby resulted that the cause ofwithoutTrial the court
braking sys-failure of defendant’s automobile’saccident was thethe

by plaintiffs.claimed the Theany causes courtand not of the othertem
had ofneither knew nor reason to know thedefendantalso found that

brakes, a verdict for the defendant. Theand returned courtdefective
reasonably persuasiveexpert was but that hisplaintiffs’thatstated

braking sys-he had not examined thetestimony limited becausewas
byexceptions werePlaintiffs’ transferredvehicle.tem of defendant’s

Batchelder, J.
day accidenttrial, that on the of the she haddefendant testifiedAt

driveway Street,herof residence on Summercar out of thebacked her
street,backing stopping againthe and onceintostopping once before

said had noproceeding forward. She she troublebeforein the street
pro-stop. further related that as sheat either Shebrakeswith the

sign,stopwesterly Avenue and came to theapproaching Unionceeded
nothing.” any“hadbut “I didn’t haveput the brakesshe tried to on

“Goodness,right no brakes.” The car hadto the floor.”brakes. It went
accident and received aweeks before theinspected about twobeen

car, which she had owned for about seventhat thetestifiedsticker. She
miles, any45,000 had never had brake trouble.years and driven some
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scene,from the defendant’s hus-was movedautomobileBefore the
rightpedalthat the brake went to theand foundbrakesband tried the

garage inspected,where it had beento thewas towedThe carfloor.
cylinder blown, causing arear brake hadleftthat theand it was found

“theygaragethe testified that hadfromThe mechanicof all fluid.loss
left side.” He stated that “once thecylinder on therearblown the

. brake. .they completely,goes, because itcylinder lose it [loses all]
it, you pressure. . .relieve all .”you push onfluid. Once

engineering,degreehad a in mechanicalexpert witnessPlaintiffs’
consulting engineer with extensiveautomotivehimself aand called

had not seen thereconstruction studies. Hein accidentexperience
general knowledge onfrom his thebut testifieddefendant’s vehicle

carhad been found when the wastestifiedof what the mechanicbasis
garage accident. He that “it is a true factafter the statedtaken to the

anywhere system,line failure in the theyou get brakeif a radicalthat
fail, related, however,system question.”nocan Hebrakeentire service

typenot result from the ofopinion a failure couldin his suchthat
piston,damage if mechanic had found that the rubberthedescribed
cylinder.seal, plate in the brakewere still Thespring and metal
cylinder,testimony piston inthat the was still the butwasmechanic’s

findingtestimony support a that the rubber seal and otherhis could
rightpushesin it. He stated that “the rubber insideparts were not still

part, the metal and the rubber.” stated thatthe ouside Heout. . . . It’s
cylinder pushestheout when releases. It outdust cover blows“the

through.”all outand lets the fluidthere

may reject testimonythat the trier of fact theIt is axiomatic
Bedford, 105, 112,111expert. v. Town N.H. 276 A.2dof an Vannah of

State, 248, 252,253, (1971); v. 108 N.H. 234258 K. Fairbanks Co.O.
108, byin this case was(1967).111 The court not bound theA.2d

regardlessopinion engineer, of placedof the the construction on the
concerning cylinder.testimony the condition of the Themechanic’s

weighed engineer’s testimony amongand consideredcourt the other
things carhe had not seen the itself. The court was entitled tothat

testimony that the brakes did in failbelieve the defendant’s fact with­
warning. complete bylack ofThe brakes was confirmed defend­out

testimonyand consistent with the of theant’s husband was mechanic.
expressly that there noalso found was other cause of theThe court

byfindings supportedof the court are the evidence andaccident. The
must stand.therefore

argue the defendant should have beenPlaintiffs that found
statute, 263:6,of violations of the safe brake RSA andliable because
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however,hold,statute, thatsign 262-A:50. We thestop RSAthe
the cause of the accident was thefindings trial court thatexpress of the

braking system and that defendant did not know andfailure of the
faulty systemreasonably expected have known ofto thebecould not

anyjustificationfurnishes a for violation of these statutes. See Mac­
362, 367, 53 434,Appleyard, 438 (1947); Brickell v.v. 94 N.H. A.2dDonald

Co., 140, 142, 36 622, 623Transportation 93 N.H. A.2dBoston & Maine
(1944)..

charge any negligencedefendant withask us toPlaintiffs also
maintained, repairedinspected, or thepart persons whothe ofon

charge motor vehicle owners with thecases thatbrakes. The few
duty keepbasis that the tonegligence repairmen do so on the one’sof

delegable. Dziabas,not v. 69properin condition is See Clarkbrakes
Rath,517, Rptr. (1968);Maloney449, 445 901 v. 6971 Cal.2d P.2dCal.

Annot.,513, Rptr. (1968). also442, Cal. 897 See 402d 445 P.2d 71Cal.
Garageso hold. mechanics are not(1971). We decline to9A.L.R.3d
chargeagents To owners with theiremployees of their customers.or

imposing liability,negligence to absolute abe tantamountwould
362,53Appleyard,by 94 A.2d 434MacDonald v. N.H.result ruled out

liability inimpose absolute cases such as this.(1947). refuse toWe also
faultless,may but defendant also wasplaintiff have beenIt is true that

society partand of thenot live in a riskless it is nofault. We dowithout
every injured personlaw so that canjudicial fashion thefunction to

to decide which ofWe refuse two innocentfind someone to hold liable.
system pro­highways be held liable. The faultshouldco-users of our

highwaysapportioning the risk of co-users of ourofvides a fair method
Annot.,Maloney supra;depart v. 40from it. See Rathand we will not

9, (1971).22-24A.L.R.3d
contention, weContrary plaintiffs’ hold that the evidenceto the

negligent failingfinding was not for to makejustified a that defendant
emergency brake.effective use of the

Exceptions overruled.

All concurred.


