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by orally, plaintiff.Portsmouth, and for thebriefGraper, ofGlen E.

P.A., (Peter orally), for theof Exeter F. KearnsCollianderKearns &
defendant.

OpinionMemorandum

trial court’s ordercase is whether thedivorcein thisraisedThe issue
alimony beshould set aside.property andregarding ofdivision

by27,1973, and were divorcedonmarried Marchparties wereThe
stocks,11,1978. a and allto condominiumTitledecree dated October

plaintiff were decreed to him. Allofin nameand the like thebonds
toof defendant were decreedstocks, bonds, in the namelikeand the

money$600,pay defendant which wasordered towasher. Plaintiff
by plaintiff. Support andwrittenby checksdeposited her to cover

alimony specifically denied.were
Master,of therecommendationon thewas enteredThe decree

transcript,hearing a andwithoutEsq., aafterHenry SullivanP.
Bean,by J.exceptions were transferreddefendant’s

saycase, itscannot that the court abusedin wea record thisWithout
Mahon,alimony. McCradyawarding support v.orin notdiscretion

(1979);Hunneyman247, Hunneyman,119 v. 118N.H. 400 A.2d 1173
570,Greenglass,Greenglass v.(1978); 118N.H.652, A.2d 147392N.H.

(1978).A.2d 890391

Exceptions overruled.
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orallyattorney attorney,generalRath, Hodes,(PaulThomas D. W.
attorney general, by brief),Boeckler, assistant for theand C.John

State.
proConcord,Pizzimenti, Osborne,of and Buckman AndrewsDennis

orally),(Dennis for the defendant.Pizzimentise
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BROCK, presents legalJ. This case numerous stemmingissues
from the 15,1977,defendant’s conviction on December kidnapping,of

633:1, aggravated assault,andRSA RSA 631:2. The defendant’s sev-
attorneys many pretrialeral filed significantmotions. The most one

appealfor suppress physicalthis was a motion to evidence taken from
living quarters.the defendant’s After the guiltydefendant was found

by jury, {Johnson,a J.)the Trial Court reserved and transferred the
exceptions.defendant’s

presentedThe evidence at trial showed that on morningthe of
3, 1976,November Mrs. Doris Polka was attacked and beaten in her

Newbury.real estate office in gaggedHer assailant bound and her
rope her,tape,with and blindfolded and took her to the third floor of a

office,house behind ultimatelythe where she was byfound her hus-
police hospital,band and a theofficer. At the policevictim told investi-

gators slacks,that the assailant wore dark blue nylon jacket,a maroon
heavy yellow gloves,and rubber and had covered his head and face

mosquitowith a duringnet. also stated thatShe the altercation she had
legstabbed the assailant’s and broken expansionhis silver watch

Upon police questioning possibleband. suspects,about she told them
that a realtyDr. had dailyOsborne visited the office for two weeks
including previousa thethree-hour visit afternoon. With assistance

postmasterfrom police,the and chief ofthe Lt. Wilson determined that
cottagethe defendant in aresided at a motel. At p.m.about 6:45 on the

evening 3,1976,of November Lt. Wilson Trooperand Garvin went to
motel, proprietor pointedthe and the out the cottage.defendant’s All
lights cottage,the were on in parkedthe but no car was in the defend-

space.ant’s gotThe officers knocked and called but response.no
defendant,Thinking that the if he had assailant, mightbeen the have a

leg injury assistance,serious openedand need Lt. Wilson the unlocked
Inside,door and entered bandages,the cabin. he noticed some what

appeared blood, pair heavy yellowto be and a gloves.of rubber He then
left the cabin.

theyThe officers decided that should remain to talk with the defend-
suspect, they enoughant as a but did not think had supportfacts to a

Theysearch warrant. waited about three hours until the defendant
returned. The officers then went to the Osborne cabin and knocked.

door,When the defendant answered the Lt. Wilson identified himself
theyand ifasked could come Thein. defendant invited them in. As he

entered, wristwatch,Lt. Wilson noticed a watchband,without its on
livingthe table in the room. Lt. Wilson then advised the defendant of

rightshis Miranda because of the seriousness of the offense he was
investigating. ifMr. Osborne asked he was under arrest. Lt. Wilson
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if hethe defendant knewhe not. Lt. Wilson askedreplied that was
replied hethat did not. Lt. Wilson thenPolka, defendantand theDoris

your-“Helpresponded,The defendantcould look around.asked if he
pairaself, into the bathroom and observedgo wentahead.” Lt. Wilson

shower, bloodyhanging ingloves, parkaa andyellow red therubberof
athe He also observed coilgauze tape wastebasket under sink.and in a

uphad been used to tie Mrs. Polka. Lt.whichrope similar to thatof
hethat was under arrest.the defendant Lt.informedWilson then

bulge legon side of his leftand felt a theOsborneWilson frisked Mr.
oozinglarge bandagea with blood from it. Lt.bethat was found to

cabin, transported toand the defendant thethethen securedWilson
booking.police station forLondonNew

during entry,the second Lt. WilsonRelying obtainedon information
a toLondon District Court warrant searchthe Newthen obtained from

wagoncottage in which the defendant had returned toand a stationthe
night, seizing numer-cottage. the warrant thatLt. Wilson executedhis

cottage vehicle, includingand motor thefrom theous of evidenceitems
during pres-conducted in defendant’sclothing the searchobserved

10,1976, pursuantallegedly Novemberwith his consent. Onence and
warrant, typewriter was from defend-a seized thea searchto second

by placedbeen in awhich then had storeroom atpersonal effectsant’s
motel.the

denyingexcepted trial court’s order his motionto thedefendantThe
warrants, claimingpursuant to thesesuppressto the evidence seized

prior ofmade to the issuance thetwo warrantless entriesthat the
constitutionally If defendant’s asser-were defective.search warrants

correct, authorityobtained under the of the war-the evidencetion is
States, 471,Wong v. 371 484is also tainted. Sun United U.S.rants

(1963).
State, supporting the issuance of the searchthe in its affidavitsSince

duringwarrants, only facts determined the second warrant-recited
first,way upon onlyentry we consider whetherless and in no relied the

constitutionallyentry The State claimswas defective. thatthe second
justified byentry defend-was the defendant’s consent. Thethe second

consent,capacitymental tohe did not have the andant contends that
disregrdedbe because did demon-the State notthat his consent should

rightaffirmatively he knew of his to refuse consent.thatstrate
argues hearinginfirst that the trial court erred andThe defendant

deciding suppressto before the defendant could be evalu-the motion
Hampshire Hospital, therebyin-patient the Newated an basis aton

rightdepriving on behalf.him his to call witnesses his CONST.of U.S.
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CONST, 1, 1977,VI; pt. 15. Inart. March the defendantamend. N.H.
bypursuant to 135:17 Dr.was examined RSA Hans Standow. The

psychiatricfor a second evaluation on thedefendant later moved
challenge testimony.grounds would Dr. Standow’s Thethat the State

21, 1977,granted priorone themotion was on week toNovember
hearing suppress,to and the second noton the motion evaluation was

hearing.priordone to that

may pre­suchthat trial orderprovides a courtRSA 135:17
of thepsychiatric a as the circumstancestrial examination of defendant

may rightrequire. defendant did not have an absolute acase The to
preju­indication that theThere is no defendant wassecond evaluation.

expertby a witness. The thediced the absence of second defendant told
only psychiatrist whowas the had ever under­Dr. Standowthatcourt

testimonylengthy suppressionat the hearingStandow’shim. Dr.stood
highlywas hearingfavorable to the defendant. At the the defendant

object providedid not theto State’s failure to the second examination
evidence,or indicate a need for the additional so that the trial court

opportunityhad no taketo remedial action. The issue is therefore
Boisvert, 174,waived. State v. 119 N.H. (1979).400 A.2d 48

Second, the defendant contends that at the time he consented
police cottagetheto experiencingsearch of his he was psychiatrica

impaired givecapacitydisorder that his to a valid consent. His mental
capacity principalwas the the suppression hearing.issue at There
may which,be in psychiatricsituations due to disorders, drugs or
intoxication, the productdefendant’s consent is “not the aof rational
intellect and freea will” and is therefore invalid. United States v.
Johnson, 936, (8th denied,1977),563 F.2d 939 Cir. cert. 434 U.S. 1021
(1978). genuine“No matter how the belief of the officers is that the

apparentlyconsenter is of deliberatelysound mind and acting, the
dependingsearch on consent if it judiciallyfails ishis determined that

he capacity.”lacked Elrod,mental 353,United States v. 441 F.2d 356
(5th Hancock,1971); see Supp. 857,Cir. Nelson v. 239 (D.N.H.F. 869
1965), grounds,rev’d on (1stother F.2d 249 1966).363 Cir. The determi­

capacity questionnation of mental to consent ais of fact for the trier of
fact, reasonablywhich will not be disturbed if is supported byit the

Koucoules, 860,evidence. v. (Me.State 343 A.2d 1974);873 Common­
Harmond, 203,wealth v. N.E.2d (Mass.382 1978);206 v.Statecf.

Plummer, 320, 327, 374 431,117 (1977).N.H. A.2d suppres­435 At the
hearing, Standow,sion Dr. who first examined the defendant several

search, lengthmonths after the testified at about the defendant’s
alleged “psychotic witnesses, includingThe arrestingstate.” other the
officers, daytestified that on the of the search the defendant had
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acting reacting normally. Taken as abe andappeared to them to
findingwhole, the defend-supports the trial court’s thatevidencethe

understanding consequencesof the of his consentant had a sufficient
give to the search.a valid consentto

Finally, that his consent was invaliddefendant contendsthe
rightprove that he knew of his to refusedid notbecause the State

Johnson, 349,v. 68 346a warrantless search. See State N.J.consent to
Supreme specifically(1975). Court hasThe United StatesA.2d 66

requiresargument amendment such anrejected that the fourththe
Bustamonte, (1973).showing. 412 218v. U.S.affirmative Schneckloth

impose a heavier on thepossible for this court to burdenIt would be
Constitution, See,pt. e.g.,Hampshire 1 art.the 19.State under New

263, (1978);Hogg, Phinney,A.2d 844 v.118 385 State 117v. N.H.State
convinced,145, (1977). We are not at this timeA.2d 1153N.H. 370

urged byhowever, requirement the defendant is neces­the addedthat
instances, subjectmany person to searchsary. a understands thatIn

consequenceonly of his refusal to consent will be to forcepracticalthe
See,authorizing e.g.,the search.to obtain a warrant Unitedthe State

Curiale, denied,(2d Cir.),414 F.2d 744 cert. 396 959v. U.S.States
rights,fifth amendment consent a(1969). a waiver of the toUnlike

givenmay bepolice in certain circumstances with or withoutsearch
knowledge by persona third whose interests are dif­the defendant’s

McComb, 312,111from the defendant’s. v. N.H. 282 A.2dferent State
(1971).673

already proving, byThe State has the of prepon­burden a
evidence,derance of the that a warrantless search was reasonable. State

924,Dearborn, 457, 460, (1974),citing Lego114 322 A.2d 926 v.v. N.H.
477, (1972). search,Twomey, 489 In the case of a consensual404 U.S.

surroundingmust show from all the circumstances that thethe State
free, knowing, voluntary.given andconsent was Schnecklothv. Busta­
226-27; Laro,monte, 500, 503,v. 106412 at State N.H. 213 A.2dU.S.

Conklin, 331,909, 336,(1965); 770,see 115911 v. N.H. 341State A.2d
knowledge(1975). condition andThe defendant’s mental his of his775

factors,right are but neither isto refuse relevant determinative. We
good policy police personsbe a for officers to advisethink it would that

they right consent to ahave a to refuse to warrantless search. A.L.I.
Pre-ArraignmentModel Code of (ProposedProcedure 149

Bustamonte,1975); v. 412Official Draft Schneckloth U.S. at 287-89
J., procedure not, however,(Marshall, dissenting). presentlyisThat

constitutionally required.
remaining contentions areThe defendant’s without merit. We re-

briefly appeals.preclude futureview them to
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Trial.I. Bifurcated
denyingin the defendant’sdid not err motionThe trial court
guilt insanity. rulingand inthe of Ourtrial on issuesfor a bifurcated

115, 124Helgemoe, (1978),A.2d that bifurca­118 N.H. 384v.Novosel
mandatory, appliedrequest not to beupon the defendant is isoftion

458,retroactively. Hayes, (1978).1379v. 118 N.H. 389 A.2dSee State

Discovery.II.
rightdeniedclaims that he “was the to investi­defendantThe

presentationpreparation and of his case.”gatory in the Theassistance
that, contrary, trialthe the State and the courtonrecord shows

discovery. pretrialThe twoample pretrialhim defendant’safforded
motions, including aattorneys motion for mentalfiled numerous

135:17,observation, county expense, under RSA a motion to discloseat
keyevidence, depositions prosecu­to take of twoexculpatory motions

expense, productionand motions for the ofwitnesses attion State
voluntarilycompliedphysical evidence. The Statephotographs and
counsel;ofrequests to the satisfaction defense thewith most of these

bygranted trialremaining were the court several weeksmotions
prepare,for toallow more time defense counseltrial. In order tobefore

originallyadate week later than scheduled.the trialthe trial court set
voluntarily counsel itspermitted defense to review entireThe State

knowledgefile, anydenied of exculpatoryand other evidence. The
beyond the that isassistance minimum re­thus receiveddefendant

308,Healy,v. 106by constitution. State N.H.quired statute or our See
Court, 228,Superior 106 208(1965); v. N.H. A.2d486 State210 A.2d

Court, 224,Regan Superior 102(1965); ex rel. v. N.H.State832 153.
(1959).A.2d 403

prosecutionthe failed toalso claims that dis­defendantThe
Brady Maryland, (1963).v. 83exculpatory evidence. See 373 U.S.close

by prosecu­record, find thewe no misconduct eitherof thereviewOn
prosecutorconcern is that thedefendant’sthe trial court. Thetor or
presentingfavorable to the State withoutat evidencepresented trial

allegedlyto defendant. The excul­favorable therelated evidencethe
attorneysfully and hisavailable to the defendantwaspatory evidence

prosecutorduring no indication that the attrial. There isprior to and
possession.inany the defendant information hiswithheld fromtime

denied,750,Booton, (1974),A.2d 376 cert. 421114 329v. N.H.State
vague suspicions that additional(1975). defendant’sThe919U.S.

intentionally unsupported.being concealed” is“isexculpatory evidence
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processhealso claims that was denied dueThe defendant
attorney complete transcriptahe and his did not obtain of thebecause

6,May allegeshearing held on 1977. He that a tran­bail reduction
testimony Ralphscript Wilson would have useful forof the of Lt. been

defendant, counsel,cross-examining throughat trial. TheLt. Wilson
onlyoriginally requested transcript testimonya of his own at the bail

motion,hearing. granted complied,the the State and coun­The court
transcripthe was satisfied. The remainder of thesel indicated that

all, beyondwas transcribed at and was therefore the control of thenot
prosecutor. not error for the State to fail to makeIt was it available to

N.H. at 755, 329Booton, 381;Annot.,atthe defendant. v. 114 A.2dState
(1966).8, 142 The defendant opportunityhad the to take Lt.A.L.R.3d7

deposition expense prejudiced byat and was notWilson’s State the
transcript.lack of the

View.III.
grantingThe defendant claims that the trial court erred in

view, obviouslyfor a because thethe State’s motion motion “was
possiblepermit speculation”the widest latitude forcalculated to and
thoughmanipulation Even the sceneof evidence. at the time of trial

appearance crime,was in to its condition at the ofnot identical time the
byallow a view is statute within theto ‘discretion’ of the“[w]hether

ruling(RSA 519:21), and itstrial will not be disturbed unlesscourt
wrong.” Booton, 757,plainly 114v. N.H. at 329 atState A.2d 382

(citations juryomitted). photographsThe had access to numerous of
dayscene taken on the of the assault andthe could make its own

any changes.evaluation of

IV. Assistance Counsel.of
alleges heThe defendant also that lacked effective assistance of

attorneyscounsel his failed to interviewbecause some unidentified
potential witnesses, readilyalibi conceded too that the had com-State
plied requests pretrial discovery,with defense for inand failed other

ways investigate adequately.unspecified to The defendant hadhas
court-appointed attorneys arraign-at least fivecontact with since his

ment, attorneyand has found fault with all of Thethem. first filed a
pretrialseries of motions on the defendant’s Allbehalf. motions were

granted except May 1977,counsel,the one reduce bail. Into at defend-
request, attorney-clientant’s moved to withdraw because the relation-

ship irrevocably granted motion,Thewas broken. court the and
immediately appointed attorney representa second to the defendant.

motions,argued pretrial repre-attorney ten additionalfiled andThat
trial, argued post-and filed and twoatthe defendantsented



436

anythat he did not seethe defendantthen advisedverdict motions. He
California,v.excused. Andersto be Seeappeal, and askedgrounds for

pro appeal,a allto file se theelected(1967).The defendantU.S. 738386
righthe notprotesting that had waived his to the assistance ofwhile

theand trial court resultedof this courteffortscombinedcounsel. The
representattorney defendantcompetent to theaappointment ofin the

appeal.on this

attorneyscomplaint is that histhe defendant’sessence ofThe
they acquittal,to his a misun­failed securebecausewere “ineffective”

Underwood,guarantee. v. 110derstanding Stateof the constitutional
599,414, (1970). We conclude after review­413, 600-01A.2d270N.H.

attorneys andof defendant’s beforeconduct theing that thethe record
“ range requiredcompetence ofthe ofduring well ‘withintrial was

’ ” Fleury,in criminal cases. v.attorneys representing defendants State
873, (1971), quoting294, 299, Parker v. North877282 A.2d111 N.H.

790, (1970).Carolina, 797-98397 U.S.

Sufficiency Evidence.V. of
alleges suffi­that the evidence was notalsodefendantThe

beyond a doubt. The defendant’s realguilt reasonableprovetocient his
testi­thediscrepancies betweenwere sometherecomplaint is that

witnesses, testimony “contro­wasthe victim’sand thatmony of various
testimony.injury’s conflicts See Statetask to resolveIt is thevertible.”

665, (1978). pre­The evidenceA.2d 155392Eldridge, 118 N.H.v.
favor,inferences in thesented, State’s wasall reasonabletogether with

Dupuy,jury’s v. 118 N.H.the conclusion. Statesupporttosufficient
supportingevidence the defend­848, (1978). is no851 There395 A.2d

alleged kidnapping feignedthesuggestions that andant’s assault were
or accidental.

Exceptions overruled.

sit;DOUGLAS, JJ., the others concurred.did notBOIS and


