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Strafford
78-207No.

PouliotClaudette C.

v.

HodgdonEllsworth W.
31,May 1979

Dover,Galanes, orally plaintiff.William E. of for the

Krans, Dover, byJr., orally,Hamilton R. of brief and for the defend-
ant.

LAMPRON, C. This is an action in tort toJ. recover from the defend-
ant, officer,probation moneya allegedlyState that he directed beto
paid plaintiffstheto insister contravention aof court child support

plaintiff, children,order. of originallyThe mother two minor brought
againsta contract Hampshireaction the New Department of Proba-

tion, negligence againstand a action the defendant individually. At
trial, the State moved to againstdismiss the action groundit on the of
sovereign immunity; plaintiffs agreed,counsel and againstthe action
the State was dismissed. That issue has not appealed.been negligenceThe



438

against person-the defendantin a forverdict $490.00action resulted
of motion a directedexcepted to the denial his forally. The defendant

court,rulings exceptionsand his wereof trans-theverdict and other
exceptions.by Loughlin, We overrule the defendant’sferred C.J.

County Superior Court, part1969, as aStrafford oftheIn December
thirtydecree, pay pertoErnest R. Pouliot dollarsordereddivorce

custodyfor care and of their two minortheto Claudette Pouliotweek
through Hampshirepayments were to be made the Newchildren. The

historyanThe evidence showed erratic ofDepartment of Probation.
payments,to make most of these and atpayments. refusedPouliotMr.

department,thethey made to Mrs. Pouliot couldpoint wereone when
payments. departmentWhengive her the ofto thenot be located

Pouliot, placed suspen-init the accountprobation find Mrs.could not
awayshe was fromnot be located becausecould Newsion. Mrs. Pouliot

part Aprilfrom the latter of untilHampshire with the children 1973
1974.

defendant,investigation case,the and aan of theorderedThe court
office,Countythe undertook thefrom Straffordprobation officer

Hamp-By had moved backinvestigation. then Mrs. Pouliot to New
sister, Ethelynresiding Foster. The defendantwith herand wasshire

AprilFoster’s house in Plaintiffplaintiff at Mrs. 1974.met with the
stayedchildren with her sisterand the untilat trial that shetestified

work; found work the children withwhen she boardedshe could obtain
sixvisited Mrs. Foster’s home on otherThe defendantMrs. Foster.

atwas work and each time found thePouliotwhile Mrs.occasions
legal custodyinat all times remained theThe childrenchildren there.

Pouliot, paid boardingshe herthat sister for thewho testifiedof Mrs.
investigation,During Mrs. Foster told the defendant thatthechildren.

1974,Julymoney children. In defendantsupport for the theshe needed
statements, speakingand without withthe of Mrs. Foster’son basis

probation payofPouliot, department central office to thetold theMrs.
plaintiff.theFoster instead of to Thechild-support payments to Mrs.

apaid total ofdepartment $490.00.Mrs. Fosterthen
first,liability:putplaintiff forth two theories of thatAt trial the

investigation,negligent in because if he had exer-hiswasdefendant
care, he have determined that Mrs. Foster waswouldcised reasonable

second,children; and that defendantparty supporting the thethenot
by directingauthority moneystatutory supportthethathisexceeded

contrary a valid courtto order. The mainpaid plaintiff’sto sisterbe
directinginthe defendant’s actions thatin case is whetherissue this

paid tobe Mrs. Foster weresupport scopeto outside histhe ofthe
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thereby subjecting personal liabilityhimstatutory powers, to for
wrongfuldamages by Morton,plaintiff caused his v.to the acts. Fortin

478, 644,477, Kimball,(1959);101 N.H. 147 A.2d 645 State v. 96 N.H.
377, 381, 77 Miller, 724, 533115, 120 (1950); Kern v. 216 Kan. P.2dA.2d

PROSSER, 132,THE LAW(1975). generally, W. OF TORTS at1244 See §
(4th Employees1971);991 63 Am. 2d Public anded. JUR. 291§Officers

(1972).

statute, mayBy probation only supporta officer disburse
payments pursuant to a “Thecourt order. collection and disbursement

restitution-payments payments divorce,of fines and and inordered
non-support, support parentsof mayand for children unwed cases be

by probation bymade officers when so ordered the court.” RSA 504:16
(Supp. 1977) (emphasis added). departmentalThe State and rules

grantdelegate any power probationneither nor to a officer to alter the
paymentcourt-ordered scheme on his own Consequently,initiative. a

actingprobation statutorywho authority,officer does so is outside his
injury action,and if an athe officer causes as result of this he can be

Kimball,personally 377, 381, 115, 120v. N.H.liable. State 96 77 A.2d
(1950).

fallingThe defendant characterizes his actions as within the
scope specified Specifically,of his heduties. merelymaintains that he
investigated the case and made recommendations to the central office

investigation,based on his that these onlyrecommendations were
advisory, office, he,and that it was the central actuallynot that

change payment procedure.directed inthe The determination whether
onlythe actuallydefendant recommended or paymentauthorized in

properlycontravention of a court order issuewas an before the trier of
Miller, 724,fact. See Kern v. 216 Kan. 533 P.2d (1975).1244 The trial

court, fact,sitting ofas trier found that the defendant acted outside the
scope statutory injuredof his and plaintiff.duties as a result the The

supported bycourt’s on this issueconclusion is the evidence and will
stand.

supported contraryNone of the facts that a McCradyresult in v.
Mahon, 247, 400 (1979) present119 A.2d 1173 were inN.H. this case.

Judgment on the verdict.

BOIS, sit;J., did not the others concurred.


