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makingin notconsistedplaintiffsduty to thesystem, theirseptic
knowledge. v.Ice Co.Maxwelltheirexceededthatrepresentations
(1921).236, 34A.2d116Company, 80 N.H.

sustained;Exceptions
and remanded.reversed

All concurred.

Strafford
No. 78-218

Brent L. Reid

v.

CompanySpadone Machine

20,June 1979



458



459

BryantShea, (Donaldof R.DoverBurns, Hinchey, &Bryant, Cox
plaintiff.orally), for the

(William TanguayL.&Hallisey, of RochesterCalderwood, Ouellette
defendant.orally), for the

GRIMES, liability broughtproductsJ. This is a case to recover for
personal injuries allegedly designsuffered as a ofresult a defect in the

cuttingguillotine-typeof byan industrial machine manufactured the
defendant, Spadone Company. case,Machine The which was tried on

tort,theory liability (SECOND)the of strict in RESTATEMENT OF
plaintiff(1965),TORTS 402A arose when the injurysuffered serious§

operatingto one hand while the machine in the course of his
employment Company. juryat Davidson Rubber A trial resulted in a

plaintiff $150,000.verdict for the in the amount of The defendant
and,requests alternative,a reversal of the inverdict the a reduction of

damages.the
First,presentedThree issues are for review. does the evidence

liability tort;support second,ina verdict of strict did the trial court
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ruling argueerr thein that defendant could not Davidson’s conduct as
accident;proximate third,the sole cause of the and is the award of

$150,000 requireso excessive as to a remittitur.
following history.The record joineddiscloses the Plaintiff the

employ Companyof (hereinafterthe Davidson Davidson)Rubber in
1974,he plant1970. In October was transferred from Davidson’s main

division,to its Products with plaintiffNew Division. Once the new
demolder, meaningplastics essentiallyabecame emptiedthat he

large rectangular plastic plasticmolds of and cut the uniformlyinto
squares. squaressized later polyurethaneThese were used for

production.
originallydemolding knife,”The was done with a “hot an electrical

plasticused to and cut the moldingdevice score then while still in the
pan. September 1974, however, replacedIn Davidson the hot knife

Spadone cutting designwith a new bail machine. It is the of this24-10
subjectmachine that ofis the this case.

essentiallySpadone guillotine.The is a table-mounted It is24-10
materials,designed variety only apparentto cut a of the limitation

being acceptthat of machinedimension: The cannot materials in
twenty-fourof in width and height.excess inches fourteen ininches

twenty-four-inch cutting byThe machine’s blade is actuated the
pressing palm located,simultaneous of two buttons at the oftime the

accident, operation,on the side of the In normalmachine. the blade
cuttingthe flatrests some fourteen inches above surface known as the

plate.” depressed, compressed“strike the areWhen buttons air fills a
pressurized beginscylinder descent;and the blade its when the

released, uppermostare the to position.buttons blade returns its The
capable producing chopping operatorblade is also of a action if the

repeatedly presses the before the topbuttons blade returns to the of its
mount.

Spadone byThe beenhas manufactured and sold the24-10
nearly twenty-five years. 1972,defendant for Until the cutter was

palmwith the on the machine,manufactured buttons front of the
facing operator. changedpositionthe In their was1972 to an arm at

away open cuttingthe themachine’s side from area. Defendant’s
change was companywitnesses testified that this made after the

operators rigginglearned that some were a bar on the two buttons on
front, facilitatingthereby operationthe one-handed of the machine.

This, feared, dangerous operationit was would lead to machine and an
possibility injury. change designed,increased of hand The was

therefore, require operatorto the to load the machine and walkthen to
Accordingthe side of the machine to the blade’sactuate descent. to the
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byby industry indefendant, Davidson andwas knownthe machine
cutter, redesignlow-volume, utility andgeneral one-person itsas a

change two-personato its use to machine.never intendedwas
September 12,1974.the machine to Davidson ondefendant soldThe

describingbrochure the machinewith machine was aIncluded the
general or instructions were included.other literatureand its use. No

depicted and the machine as it hadbrochure described existedThe
1972, is, on ofprior with buttons the front the machine.to that the

correspondencethe nor the initial betweenbrochureNeither
bedefendant stated that the machine was toDavidson and the

however,by person only. appears, thatone It Davidson’soperated
one-personengineers recognized intendedthe machine’s use when

they inspected upon itsit arrival.
engineersuse, aputting machine in Davidson’s addedtheBefore

blade, plastic pushafashionedsafety the area of thescreen around
by operator for removal of material that hadtheto be usedstick

cut, an ofand instructional demonstrationpreviously been conducted
employees of theoperation for the New Productsmachine'sthe

period employeesDuring the were directedthe instructionDivision.
however,only. plaintiff,one-person operation Thethe cutter as ato use

demonstration, and testified that he neverpresent the waswas not at
operationtwo-person was forbidden.personally thatinstructed

agents regardits with to the use of theconduct of andThe Davidson
fully by theis disclosed the evidence. After machine wasmachine

managementservice, of thein became aware fact that theplaced
men,occasionally by a feeder atwo one as and one aswas usedmachine

Initially, usingpusher. found it in suchbutton those fashion were
testimonyso, that it astopped. plaintiff’s indicates was used asEven

percentapproximately ten to thirteen of the time.two-person machine
“things got out of hand” as far two-Supervisors that as thetestified

admitting occasionallywent, supervisor heeven thatperson use one
engaged practicein himself.the

injury employeehe and another wereoccurred whilePlaintiff’s
15,1974.using machine on Plaintiff’s twelve hour shiftthe November

Foley,employee, Jr.,nearly a James decided toover when fellowwas
demolding operation. menhim in The two alternatedtheassist

feeding plastic mold under the onepositions, one the blade from
rotating ninety degreesdirection, pushingmoldthe then the andother

through feeding,blade. When one was otherback the machine’s theit
pressing to actuate the blade.the buttonswas
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actingPlaintiff was as the feeder when Foleythe accident occurred.
just feedinghad thefinished mold from the front of the machine theto

mold, elongatedback. Plaintiff rotated the now cut strips,into several
began through.pushing Foley,and it positionback who because of his

plaintiffs hands,at the buttons was unable see theto location of
actuating everypressed signals,the fewbuttons seconds. No audible

otherwise, by made,or were used the two. theAfter last cut had been
rising, plaintiffand while the blade was reached underneath the blade

and, using stick,pushwithout the shoved the cut material back
through Foley pressedto the front theof machine. the buttons once

immediately upwardmore. ceased its beganThe blade motion and its
cutting fingersportionsdescent. Plaintiff lost of three rightfrom his
hand.

brought personal injury liabilityPlaintiff this action onbased strict
alleging defectively designed cutter,that the defendant had the bail

unreasonably dangerous,that the machine injurieswas and that his
proximately by design. Stephan Sears,were caused its See v. Roebuck

Co., 248, (1970).110 266 A.2d 855& N.H. Plaintiffs ofclaim defect
by moving side,was that the buttons to the machine’s operatorthe was

required away feedingstepto from the area and walk to the toside
blade, leaving feedingthe openactuate thus the area for another

person encouraging two-personand use.
during jury trial,Prior to and the ofcourse the defendant asserted

argue defenses, plaintiff’sits intent to contributory negligence,two
intervening negligence preventingand inDavidson’s not the known

court,practice two-personof however,trialuse. The ruled over
objection that defendant could not use as a defense Davidson’s conduct

supersedinga exceptionas cause. Defendant also took to the court’s
timely nonsuit, dismissal, verdict,denial of its amotions for directed

judgment notwithstanding verdict, jurythe and new Thetrial.
ageneral plaintiff, J.,King,verdict for the and reserved andreturned

exceptions.defendant’stransferred

whether,The first issue is theon basis of the evidence before
it, denyingthe in relatingtrial court erred defendant’s motions to the
sufficiency upsetof the evidence. will notWe denials of motions for

dismissal,nonsuit, verdict, judgmentdirected or n.o.v. where isthere
support ruling.sufficient evidence in the record to generallythe See

Chevrolet-Buick, Inc.,Betley 493, 497,v.Kierstead 118 N.H. 389 A.2d
429, Motors,(1978); 556, 561,Amabello431 v. Colonial 117 N.H. 374

1182, (1977). standard,DefendantA.2d 1185 concedes the strict but



463

liabilityin strict wasof actionargues no causethatnevertheless
allegingliability case defectivedisagree. “In a strictproved. We

prove the existence of a ‘defective.design, plaintiff must . .the
”user,’ Sears,dangerous v.unreasonably to the Thibaultcondition

846,807, at theA.2d 843 “thatCo., at 395118 N.H.Roebuck &
product wasdangerous existed when theunreasonably condition

dangerous847,809, the conditionat “that395 A.2dpurchased,” id. at
purpose of his ofand manner use theinjury,” “that theandcaused the

by the Id.;foreseeable manufacturer.”was seeproduct
402A, g (1965).of torts Comment See(Second) §Restatement

676,Supp,Corp., F. 680Snap-On Tools 339generally Hagenbuch v.
Sears, Co., 265, 268,111McLaughlin v. N.H.1972); Roebuck &(D.N.H.

587, (1971).A.2d 588281

finding machinesupports a that the wasThe evidence
requiredon the sidedefectively designed. of the buttonsPlacement

feeding openarea while he actuated theoperator theto leavethe
actuallyonly permit,to but tofound notcould beblade. This

condition, coupledoperation. withencourage, two-person This
use, properlyagainst two-personwarnings could be foundinadequate

“unreasonably dangerous.” Thibault v.made machineto have the
Co., 809, 846-47;A.2d atSears, 118 at 395& N.H.Roebuck

402A, (1965).hof Comment This(Second) Torts §Restatement
purchase.certainly time ofexisted at thecondition

dangerthe side of the machine thewere moved tothe buttonsWhen
was diminished theoperation of the blade butfrom one-handed

danger operation was increased. There was evidencetwo-personof
being placeddanger by across the buttons on thea barthat the created

avoided, by placingexample, one button onforfront could have been
out, requiring pressure oppositeinfacing inwardside thuseach

discourageddesign two-personhave usewoulddirections. This
feedingoccupy the area whileoperator have had tobecause the would

positioningcomparison, the buttons to one sidepushing Inthe buttons.
feeding person, requiredonly open area for a second butleft thenot

single operator.part of the The naturalon theextra effort and time
time,unnecessary two-personbeing effort andtendency useto save

was facilitated.

proximatejury properly find that the defect was acouldThe
injury. concurrent causes will not in andexistence ofcause of the The

finding proximateone cause was a cause of thea thatof itself vitiate
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injury. Sears, Co., 802,v.See Thibault Roebuck & 118 N.H. 395 A.2d
(1978); Amoskeag Mfg. Co., 105,843 Town Hooksett v. 44 N.H. 111of

(1862).

The evidence of the foreseeability two-personof use was also
jury’s finding liability.justify of case,sufficient to the In the normal

utility,foreseeability, and similar“[Reasonableness, factors are
questions jury Sears,fact forof determination.” Thibault v. Roebuck &
Co., 809, 847-48; accord,118 at A.2dN.H. 395 at Lewis v. SteelStran

102,Corp., 94, 128,2d (1974).57 Ill. 311 133N.E.2d 2See also J.
Liability LitigationDooley, 32.79,Modern Tort Law: & at 358§

(1977). denyingno inThe trial court committed error defendant’s
sufficiencyuponmotions based the of the evidence.

excepted theDefendant also to denial of its motion that a new
granted grounds againsttrial be on the that the verdict was the law

against weightthe evidence and the ofand both the law and the
evidence, jury plain Regardlessand that the fell into mistake. of which

employ,standard of review we Betley Chevrolet-Buick,Kierstead v.
Inc., 493, 429,496, (1978),118 N.H. 389 A.2d 431 we find no error in

athe court’s denial of the motion for new trial.
the rulingsecond issue relates to regardingThe court’s the

superseding generallycause Zayredefense. Bellotte Corp.,See v. 531
1976);(1st HousingF.2d 1100 Cir. Morin v.Manchester Authority, 105

138, 195A.2d trial,243(1963). sought argueN.H. At defendant to that
conduct, negligence,Davidson’s and of themisuse bail cutter was the

proximate plaintiff’s injury. positionsole cause of The taken is not that
plaintiff’s damages apportioned bybeshould comparativeDavidson’s
causation, plaintiffthat tobut is not entitled a anyverdict of sort
against defendant,the because Davidson’s conduct and not the

product proximatedefendant’s was the sole of injury.cause the
Defendant it iscontends that entitled to a new trial because the court

preventingcommitted reversible error in the submission of this
argumentsuperseding jury.cause to the A careful consideration theof

case, however, contrary.infacts the convinces us to the

allegationseller faced withor anThe manufacturer of
liability design mayinstrict tort for a defective have several defenses

against liability; example, product use,for misuse or abnormal
Sears, Co.,McLaughlin 265, 268, 587,v. 111Roebuck & N.H. 281 A.2d

(1971), formerly contributory negligence588 and what was termed or
risk,assumption Sears, Co.,unreasonable of the Thibault v. Roebuck &
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Lessard, 36,810, 848-49;A.2d atat Buttrick v. 110 N.H.N.H. 395118
40, 111, (1969). comparativeThese defenses relate to the260 A.2d 114

“plaintiffsplaintiff and are now classified asfault of the misconduct.”
Co.,Sears, 812,118 N.H. atv. & atThibault Roebuck 395 A.2d 849-50.

person’s however,nonparty conduct,respect thirdto a theWith
nonliability upontotaldefense is that of basedmanufacturer’s sole the

person’s superseding Zayreas a cause.third conduct See Bellotte v.
1100,Corp., (1st 1976);1102 n.1 Cir. v.531 F.2d Lewis Stran Steel
94, 102, 128,Corp., (1974);133Ill. 2d 311 N.E.2d RESTATEMENT57

case,(1965). usual(SECOND)of 440 In the no reason of the lawTorts §
products liabilityinprevent a defendant a actionstands to from

negligencearguing person’s productofa or misuse the as the solethird
plaintiff’s injury. Co.,Murraytheproximate cause of v. BullardCf.

223, 309,220, (1970) (upholding jury265 A.2d 312110 N.H.
interveningemployer’s negligence in productsainstruction on

againstliability brought lathe).the manufacturer of acase table The
however,availability depends, foreseeabilitydefense on theof this of

alleged negligence allegedor on the ofmisuse and nature thethe
design defect.

Hampshire, generaltheIn New manufacturer is under a
reasonably“duty design safelyproductto forhis the uses which he can

Sears, Co, 809, 395foresee.” Thibault v. Roebuck & 118 at atN.H. A.2d
847; accord, City Corp., (Mass. 1978).v. Tank 384Uloth N.E.2d 1188

“ foreseeingnecessarilyduty probableis limited ‘to theThis results of
product a reasonablythe normal of the or use thatuse can be

”anticipated.’ Id., quoting McLaughlin Sears, Co.,v. 111Roebuck &
Thus,268, mayA.2d atat 281 588. before aN.H. defendant

argue negligencesuccessfully person’sa third or misuse as a
superseding cause, prove negligencehe themust that or misuse was

reasonablynot Niagaraforeseeable. v.See Gordon Machine & Tool
Works, (5th 1978);574 1182 Cir.F.2d (SECOND)RESTATEMENT OF

447(a) (1965).TORTS§

However, by finding the machine design, jurydefective in the
two-personhas found that use was foreseeable. It was the failure to

guard against such foreseeable use that made the designmachine’s
being so,defective. This that same use cannot be supersedinga cause,

assuming negligenteven that Davidson was in preventingnot that
generallyuse. See (SECOND)RESTATEMENT OF 442,TORTS§§ 443

(1965).
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presentedthird final is whetherThe and issue the trial court erred
denying groundin defendant’s motion for remittitur on the that the

jury by views of thewas “misled some mistaken merits of the case.”
$150,000 damages.total plaintiffPlaintiff was awarded trialAt

following out-of-pocket expenses:proved (a) $727; (b)the Medicals of
wages $7,850.$7,123; ofof for a totalLost

expert testified to a permanent disabilitymedical 30-40%Plaintiff’s
rightplaintiff’s (predominant)in hand. Evidence was also offered

embarrassment,regarding plaintiff’s pain suffering,and and mental
Nevertheless,anguish. plaintiff onlythe evidence shows that suffered

discomfort,” bydays followedfour of “considerable several ofmonths
swelling longer gripmilder Plaintiff is noand discomfort. able to

etc.,hammers, $142,150for use about the house. The balance of was
pain suffering disabilityof andtherefore awarded on the basis the and

damages.
years and married atPlaintiff was 24 old the time of accident. He

had, trial, expectancy years. earningat the time of a life of 44.2 His
diminished, however,capacity has not and he now earns more in

wages injury.than he did before the

recognize that this court should notWe interfere with a
majorityexcept opinionin a clear A of theverdict case. court is of the

$150,000 anythat this is such a case and that the verdict of exceeds
damages.appraisal Loney v.Parsons, 353, 284rational of the 111 N.H.

Although(1971). precise line,it is difficult toA.2d 910 draw a one
majority opinionbe is ofmust drawn somewhere. The the that the

support $125,000,evidence would a verdict innot excess of and we
plaintiffa newtherefore remand the case for trial unless the will

$125,000.accept.a reduction in the verdict to

Malouin, 242, 245, 186inWhat was said v. 88Wisutskie N.H.
769, (1936) repeating. jury“It is a featureA. 770 bears of a trial for the

judge only fairlythe trial istrial not to see that conducted but also to
inspectto be an unfaircorrect or vacate what turns out result. To the

duty processproduct production.”oversee theis no less a than to of The
foregoing applies to motions for both remittitur and additur.

Remanded.

All concurred.


