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GRIMES, in areThe issues this theft caseJ. whether the trial court
denyingerred in motion adefendant’s for “directed verdict” made at

evidence,the theclose of State’s and whether the court abused its
grantingdiscretion in not defendant a continuance to obtain a witness.

uphold the trialWe court.
motorcycleDefendant was indicted for theft of a belonging to

wasRichard Stimson. RSA 637:3. He tried before the court without a
jury guilty.and found

case,ofAt the close the defendant calledState’s to the witness stand
Titus, privilege againstone who claimedStillman the self-

testify.and toincrimination refused Defendant then moved for a
continuance to allow him to obtain the testimony of one Marc
Levesque, thought prisonwho was then to be in federal in Lewisburg,
Pennsylvania. ignorance dayDefendant claimed until the of trial of
the that Titus forwas under indictment the same crimefact and thus

likely privilege againstwould be to hisclaim self-incrimination. The
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excepted.and defendant The court alsodenied the continuancecourt
grantobjection exception aand to directed verdict atrefused over

exceptionsrequest. bywereDefendant’s transferreddefendant’s
Cann, J.

sufficiency supportof the evidencequestion of the to the trialtheOn
verdict,motion for a directeddenial of defendant’s thecourt’s

State,favorably Scione,most to theevidence construed State v. 118
following922, (1978), support findings1252 would the395 A.2dN.H.

of fact.
Stimson, parents Stratford,lived with his inwho NorthRichard

Hampshire, motorcycleof awas the owner 1976 Honda “750”New
$2,300.purchased April eveningin forhe had 1977 On the ofwhich

15,1978, parked yardinSeptember he left it the front ofhis home in an
undamaged father, Stimson,condition. When his Burt arose the next
morning, missing. policethe bike washe noticed that The were

missinginand his father set out search ofnotified and Richard the
Theymotorcycle. dump,and followed tire tracks to an oldfound where

Theythey lying inbike the bushes. left it where itfound the was and
police. suggestionreported policefind At the oftheir to the a State

nearbytrooper, left the bike where it was and went to a hillRichard to
apprehendedthieves could“stake out” the area so that the be should

trooper getthey equipmentleftreturn for the bike. The to some and
powder anyoneput ultraviolet on the bike sowas to return to that who

handled it could be detected.
observing hour,had been from the hill for aRichard about half

pasthe truck withwhen noticed a brown sideboards drive the
sight.motorcycle Immediately thereafter,and then out of two men

motorcycleapproached from the direction ofthe the truck. The men
them, defendant, putto where the bike was and one of thewalked on a

gloves.pair reappearedof white The brown truck and then was
just position.parked below lookoutRichard’s He could hear “metal
coming vicinityfrom of thenoises” the bike. He left and ran to his
house, nearby. father, he,uncle’s which was After Richard called his

uncle,his and his father returned to the scene armed with a rifle and
shotgun. They parked their vehicle so as to block the brown truck and

driver, Titus,ordered ofthe Stillman out the truck. Richard started
running throughmentoward the bike and heard two the woods. He

Levesque hidingfollowed and found defendant and Marc in the brush.
police suspects custody.later arrived and took theThe into After

arrest, gave signdefendant a false name refused fingerprintto hisand
card.
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motorcycleexamination of the revealed that it hadAn been moved
ignitionthat switch and seat lock had beenand the broken. A slide

hammer, so-called, found in anwas unrusted condition in the same
somethingarea. tool is used to hook onto withThis one end and

by heavy sliding cylinder poundshammer outward means of a which
against opposite commonly bya rim the end. a deviceon Such is used

locking steeringbreak the devices onauto thieves to columns. An
bike,imprint a found in the earth near theof shoe was but it did not

bymatch the shoes worn the defendant.

guiltyperson under ifA is of theft RSA 637:3 I he “obtains or
propertycontrol over theexercises unauthorized of another with a

purpose depriveto him thereof.” The fact that defendant and his
directlycompanion hidden theywalked to the bike indicated that

object comingknew it was there and that it was the of their to the old
put glovesdump. fact that the defendant onThe indicated that he

engage activity protectin some kind of andintended to desired to his
leaving fingerprints.preventhands or to The metal noises would

beingsupport findinga that the bike was worked on in some manner.
thereafter evidence that defendant companionsIts condition is and his

attemptingwere to release the lock so that the bike could be driven
away deprive good.and that their intent was to the owner of it for We

finding guilt,supported ahold that the evidence of see Floyd,v.State
632, (1976), and116 A.2d that thereN.H. 365 738 was no error in the

for a directed Dupuy,denial of defendant’s motion verdict. State v. 118
848, Breest,(1978); 734,v.395 A.2d 851 116N.H. State N.H. 367 A.2d
(1976).1320

attemptedmotion for a continuance was made afterThe defendant
Titus,produce privilege againstwho theto then claimed self-

argues testimonyincrimination. that because theDefendant of Titus
duplicate Levesque, hewould that of relied on Titus and made no

Levesque aeffort before trial to obtain as witness. He claims that he
daysurprisedwas on the of trial to find that Titus was under

that,testify therefore,indictment and would not and he should be
given testimonyopportunity Levesque.the to obtain the of

Levesque Concord,learned after trial thatIt was was in New
Lewisburg,Hampshire, Pennsylvania. Nevertheless,and not in in

ruling,reviewing theythe court’s we must consider the facts as were
ruling.presented of findingto the court at the time the The court’s that

ample opportunity againstdefendant had to learn of the indictment
presentnecessary supported byTitus and the witnesses isto have the
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anmake offerdefendantMoreover, didtimeat nonote thatrecord. we
it would aidtestimony be or howwouldLevesque’swhatproof as toof

say abused itsthe courtcircumstances, thatcannotwethehim. Under
866, (1977).379 A.2d 813Linsky, 117 N.H.v.discretion. State

Exceptions overruled.

concurred.All
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