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anmake offerdefendantMoreover, didtimeat nonote thatrecord. we
it would aidtestimony be or howwouldLevesque’swhatproof as toof

say abused itsthe courtcircumstances, thatcannotwethehim. Under
866, (1977).379 A.2d 813Linsky, 117 N.H.v.discretion. State
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Manchester,Krasnow, by orally,Eleanor of brief andS. for the
plaintiff.

Rath, (Andrewattorney general Grainger,Thomas D. R. assistant
attorney general, orally), for the State.

LAMPRON, petition corpus.is a for a writ ofThis habeasC.J. The
challenges constitutionalityplaintiff (Supp.the of 1977)RSA 632-A:3

reject plaintiff’s argumentsrape law). the(statutory We and
deny petition.accordingly the

Goodrow, Jr.,plaintiff, 28,wasThe Albert indicted on October
1976, County Jury. chargeby the The readSullivan Grand that he

purposely R...,have sexual relations“[d]id with aB... minor child of
years (14 years)fourteen Goodrow, defendant,when Albert the was

years pleadedtwenty plaintiff guilty(23) chargethree old.” The to this
accepted by Superiorplea (Johnson,theand the was J.).Court

years yearsnot less than three nor more sixSentence of than was
imposed, plaintiff his time in Hampshireand the served the New

appealplaintiffThe did not his andState Prison. conviction he was
plaintiff originallyin Theparolereleased on 1978.October filed a

corpuspetition writ of with thefor a habeas StatesUnited District
Hampshire. petitionof Thisfor the New wasCourt District dismissed

by plaintiff failedthe District Court because to exhaust State court
present petition corpusfor a writ of habeasremedies. The was then

filed in this court.
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challenges constitutionalityfacially the ofplaintiff writin hisThe
pertinent part: personin1977),which reads “A is(Supp.632-A:3RSA

engages penetrationinfelony... if sexual with aguilty hea classof B
years.” putsyears or and under sixteenolder Heperson who is thirteen

grounds theindependent for his assertion that statute istwoforth
statute, byargues imposingthe criminalthatHeunconstitutional.

infringesmind, constitutionallyhisliability culpable onawithout
engageright in consensualprivacy to heterosexualprotected

prohibitsintercourse; and, States Constitutionthat the United
culpability.in absence oftheimposing criminal sanctions

Right PrivacyI. of

process analysis,due theBy employing substantive United
rightrecognized personala fundamental ofSupreme hasStates Court

Connecticut, (1965); Cityprivacy. 381 U.S. 479 Moore v.v.Griswold of
Henkin,Cleveland, 494, (1977). generally502-03 See431 U.S.East

(1974). protectedThisAutonomy, L. Rev. 1410Privacy and 74 COLUM.
kindsbroadly encompasses different ofprivacy two interests.zone of

avoiding personalin disclosure ofindividual interestis the“One
makingmatters, independencein inand is the interestanother

Roe, 589,429importantof decisions.” Whalen v.kinds U.S.certain
privacy allegedlyaspect of that is(1977). this latter atIt is599-600

aspect privacylimits of ofin the outer this havethis case. “Whileissue
Court, amongclear that theby it is decisions thatbeen marked thenot

unjustified governmentmay make without interferencean individual
‘relating marriage, procreation,topersonalare decisions

”contraception, family relationships rearingchildand and education.’
Inter., 678,Carey Populationv. 431 (1977)Services U.S. 684-85
Carey privacyin stated that the zone(citations omitted). The Court of

beget child,to bear or aencompasses the decision whether and held
reason, denyState, lacking compelling may nota a adults accessthat

Justices, concurringcontraceptives. with three otherFour Justicesto
result, rightminors aconcluded that have similar toin the also

purchase contraceptives. Id.
holdingplaintiff argues privacy decisionsthat these mandate aThe

private heterosexual intercourse between is anthat consensual adults
protected privacy.activity positionthe zone of Thisthat falls within is

Saunders, 200,support.without State v. 75 N.J. 381 A.2dnot See 333
Pilcher, (Iowa 1976).242(1977); generallyv. N.W.2d 348State See L.

Note,(1978); OnTribe, 15-13Law §ConstitutionalAmerican
Liberty, 48Privacy: N.Y.U. L.Protection PersonalConstitutional for
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Nevertheless,670, in(1973).Rev. 719-38 its Term,1976 October the
Supreme theymade it known that definitivelyCourt had “not

questionanswered the difficult whether and to what extent the
prohibits regulatingstate [privateConstitution a statute consensual

among Carey Populationbehavior adults.” v. Inter.,Servicessexual]
original).(brackets431 at 688 n.5 in Saunders,U.S. See also v.State 75

222, 333,200, (1977) (Schreiber,N.J. 381 A.2d 343 concurring).J.
Therefore, privacy rightwe rather,do not hold that such a exists but

purposesproceed opinion,we will for the of this plaintiffstheon
assumption privatethat consensual heterosexual intercourse between

right protectedadults a that falls within the privacyis ofzone and is
byprotected process guarantees.thus the fourteenth amendment due

Inter.,PopulationCarey v.See Services 431 U.S. at 694 n.17.

though right may “fundamental,”Even a be considered it does
not mean that againstit is absolute. It “must be importantconsidered

regulation.” Wade,state interests in v. 113,Roe 410[its] U.S. 154
enactingState, by(1973). (Supp. 1977),The RSA 632-A:3 has fixed the

age maypersonat which a minor consent to sexual intercourse. In
essence, provision adult,prohibitsthis an plaintiff,such as the from
engaging personin sexual intercourse with a who belowis the fixed
age of consent. It is well that the independentestablished anState “has

well-being youth.”the Ginsberg York,interest in of its v.New 390 U.S.
629, (1968). heightened640 reason for thisOne interest is the
vulnerability Ellis,of tochildren harm. Teitelbaum Liberty& The

RightsInterest Process and Application,Children: Due Their 12of
L.Q. (1978); Massachusetts,FAM. 153 seePrince v. (1944).321 U.S. 158

Another reason for concern is thatthe State’s minors below a certain
age judgmentsare importantunable to make mature about matters.

concurringin opinionAs stated his GinsbergJustice Stewart in v.New
York, 629, (1968), may permissibly“a390 U.S. 649-50 State

that, precisely areas,determine at in someleast a child—likedelineated
captivesomeone ain possessed capacityaudience —is not of full. . . for

individual choice.”

reasons, authoritythe hasthese State broader inFor
rights proscribing privacyinproscribing privacy and adults’children’s

they upon welfare,rights, impinge a child’s than itas would ifinsofar
Inter.,only Carey Populationwere concerned. v. Services 431adults U.S.

Coil,678, (Iowa 1978);(1977); v. 264 N.W.2d 293693 n.15 State Dovercf.
Dover, 1066, 1070-71, 381 752, 755-56News, Cityv. 117 N.H. A.2dInc. of

obscenityprotectingin in(1977) morals of minors(State has valid interest
regulationIndeed, government involving mayin cases minors bematters).
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significant opposedascan demonstrate a interestpermitted thewhen State
justify ofshowing needed to a restrictioncompellinga interestofto the

rightsprivacythe of adults. Planned Parenthood v.Cent. Mo.of
significant52,Danforth, (1976). This has a428 75 State interestU.S.

teenagersprotecting sexual ofin children from the indiscretions older
Coil, 293, Therefore,(Iowa 1978).v. 264 N.W.2d 296and adults. State

adult,assuming plaintiff, protected privacyathat as an haseven the
right engage in consensual heterosexual intercourse with otherto

rightadults, privacy engagehold he has no to inwe that sexual
legislaturepersonwith a whom the hasintercourse determined is

give Id.; see Moriarty, 1034,unable to consent. Nelson v. 484 F.2d
(1st 1973).1035-36 Cir.

Requirement inII. Lack Scienter Statuteofof

rightthough engageplaintiff privacythe has no inEven to
sixteen,heterosexual intercourse with a minor under heconsensual

argues 1977),(Supp. itnonetheless that RSA 632-A:3 because lacks
scienter, right engagerequirementthe of “chills” to inhis consensual

personswithheterosexual intercourse older than sixteen. In other
words, argues engaginghe that adults will refrain from in sexual

legally consent,activity partners theywho canwith for fear that will
committingbe personsa criminal act. This fear will force in the

plaintiffs position marginwideto steer too a course at the where
vergesactivity activity.proscribedlawful on

cases, Updegraff,v.Supreme Court Wiemanrelies on twoPlaintiff
California,v. 361 147(1952) and State U.S.344 183 SmithU.S. of

case, aargument. In each the Court struck downsupport(1959), to his
regulated unprotected expression butnonvague law thatState

discouraged protected expression.incidentally first amendment The
liabilityimposedthat strict for thea lawstruck downCourtSmith

Although protectedliterature notobscene isseller of obscene books.
requiredamendment, theby Court reasoned that statutethethe first

inventory,contents of entire and thus theto know the histhe bookseller
stock, includingthewas to diminish storeowner’seffect of the statute

Updegraff,In v. 344 183protected unobscene literature. Wieman U.S.
loyaltySupreme struck down a State oath statute(1952), the Court

personrequirement that a know that he was awas notherebecause
organization. Court concludeda subversive The Wiemanmember of

“to flowof law was stifle the of democraticeffect thisthat the
183, though(1952).191 Evenexpression.” 344 U.S. the statutes in
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vague,question Supreme requiredwere not the anCourt element of
firstscienter because amendment freedoms were affected.

holdingargues that the ofPlaintiff and WiemanSmith must
federally guaranteednecessarily apply privacy rightswhenever are

disagree; SupremeWe the Court hasaffected. declared a statute
conceivably protectedinvalid because a lack of scienter could affect

rights rightsonly in in first impinged.cases which amendment were
State, (Alaska 1977). unwillingAnderson v. 562 P.2d 351 areSee We to

analysis in andextend the Smith Wieman to this case.

however, Supremethethat recent Courtargues,plaintiffThe
Franklin, (1979), compelscase of v. 99 675Colautti S.Ct. us to reach a

Supreme indifferent result. The Court Colautti was concerned with a
vagueness Pennsylvaniachallenge ato abortion statute. The statute in

liability,question imposed culpability, uponcriminal without doctors
try maywho failed to to save the lives of fetuses that have been viable.

Supreme the statute,The concluded that words ofCourt the and in
vagueviable,particular vaguenessthe wereword and that this was

compounded by subjectedfact that the doctorsthe were to criminal
liability importantis holdingwithout fault. It to note thethat in

requiredid not an element of scienter privacyColautti whenever
rights regulated.were The Court’s focus on lack of scienter was based

statutoryprinciple requirementon the that a guiltyconstitutional of
clarify vagueknowledge vague statute,will a statute. It was the not

scienter, theoretically rightthe lack that chilled theof of women to
bar,the at (Supp. 1977)obtain abortions. In case RSA 632-A:3 is not

vague. Therefore, holding applicableof notthe Colautti is to the facts
of this case.

plaintiff arguesThe further that the United States Constitution em­
general principle responsibilitybodies a of criminal (culpability)

(Supp. 1977)requiresand because RSA 632-A:3 no mental culpability,
respectthe law statutory rape laws,is unconstitutional. With to the

argument perpetrator’sthat a reasonable ofalbeit mistaken belief the
agevictim’s argument, however,should be a defense is not new. This has

universally rejected.been Berry, 352,almost v.State 117 N.H. 373 A.2d
158,Davis,(1977);355 State v. 108 N.H. (1967);229 A.2d 842 Nelson v.

Moriarty, 1973).Contra,(1st484 Guest,F.2d 1034 Cir. State v. 583 P.2d
Hernandez, 673, 39People 529, 3931978); v. 61 2d P.2d(Alaska Cal. Cal.836

Rptr. (1964). generally361 See Annot. 8 (1966).Recently,A.L.R.3d 1100 this
that, statutory rapecourt stated alwaysstatutes have applied“[o]ur to those

age regardlessunder the of consent maturityof their and the fact that a
mayapparent maturity believingmislead a manfemale’s into she is
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352,Berry,no defense.” v. 117 N.H.been Statesixteen hasolder than
355,356, (1977).357373 A.2d

arguesplaintiff athatThe confluence of federal consti­
pastrequires usprovisions to overrule our Itdecisions.tutional

with thewe are not concernedat the outset thatbe notedshould
today’spolicy in view of sexual mores.present law’sthewisdom of

only whether the current law violatesInstead, withare concernedwe
allowing or reasonableby a defense of honestnot forthe Constitution

enactingBy applicable portionstheit does not.hold thatmistake. We
doinglegislature has made the of an(Supp. 1977), theof RSA 632-A:3

act legislaturea crime without mens rea. We believe that the had the
personabelief that is over thepower reasonable and honestto do so. A

age arises to “constitutionalis not a defense thatof consent
1034,Moriarty, (1st 1973).484 F.2d 1035 Cir.Nelson v.dimensions.”

an as thehas never held that honest mistake toSupreme“The Court
statutory rape.”age defense toprosecutrix is a constitutional Id.of the

andintercourse with this child theplaintiff intended to haveThe
age peril.or at hisdetermine her acton him toburden was
argument.rejectAccordingly, plaintiff’sthe finalwe

assuming plaintiffsum, even that the has a federalwe hold thatIn
engageright in heterosexual intercourse withprivacy consensualto

adults, right requirenot the invalidation of RSA 632-A:3the does
States does(Supp. 1977). reason is that the United ConstitutionThe

anrequire permit defense of honest and reasonableus to thenot
statutorycharged provisionsof the of RSA 632-to a violationmistake

1977).(Supp.A:3

corpuswrit habeas isPetition denied.offor

DOUGLAS, dissented;J., others concurred.the

DOUGLAS, dissenting:J.,

presents equal protectioncase serious and duebelieve that thisI
CONST, I, 1,pt.process problems under arts. 15. 632-A:3N.H. RSA

knowledge minority.require of the victim’s itnot This makesdoes
uponisunique There no rational basisunder the Criminal Code.

distinguishwhich to this crime from other similar crimes.
person guiltyexample, provides that a is of crimeRSA 639:1 theFor

knowingif, “having spouse legallybigamy a that he isof and not
eligible marry, (Emphasis added.)he marries another.”to Under

639:2, guilty if hepersona of incest “marries or hasis sexualRSA
person he be. with a whom knows” to a relative.intercourse . .
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(Emphasis fornication,added.) exposure,of grossActs and lewdness
performedare ifmisdemeanors “under circumstances which [the

likelyshould know will cause affront or alarm.”actor] RSA 645:1
(emphasis added). knowledge requisite645:3 also includesRSA as a

adultery. guiltypersonelement of A is of a “ifmisdemeanor he
knowingly endangers of eighteen.”the welfare a child under RSA

(emphasis added).639:3
require important First,These all forstatutes scienter two reasons.

the Criminal Code itself makes no distinction between crimes directed
provides personat minors or that a guiltyadults. It is felonyaof or

“only purposely, knowingly,misdemeanor if he acts recklessly or
negligently respect... with to each material element of the offense.”

Culpability requiredRSA is for626:21. an act to abecome crime. For
example, shootingsallnot are crimes even if the pullactor tointended

trigger. Depending knowledgethe actor,on the or ofintent the some
first-degreedeaths are accidental and others are murders.

majorityThe thatstates the defendant “intended to have
Nevertheless, involved,intercourse” with the victim. the statute

requireunlike all other in scienter,felonies the Code which does not
require agethat he her beknow to under the of aconsent. Such
legislative equal protectionclassification violates of the laws. This

easily by legislature throughviolation can be cured the the addition of
“knowledge” incest,as an element theof Evenoffense. a more heinous
crime, knowledge.requires RSA 639:2.

groundsprocessalsoI dissent on due agreebecause I cannot that the
legislature permittedis to make an act a requiringcrime without
proof of criminal generalintent. At ‘“acommon law the rule was that
person proceedingbecannot convicted in a of a criminal nature unless

”guiltyit can be Goonan,shewn that he had a mind.’ State v. 89 N.H.
528, 529, 105, quoting(1938), King3 A.2d 105-06 Brinkley,The v. 14

434,Ont. L. R. 446. Blackstone said that a necessary“vicious will” is to
BLACKSTONE,constitute a 4crime. W. COMMENTARIES 21. In other

words, Nord,“the mental is fundamental.” The Mental Element in
Crime, (1960).37 U. Det. 671L.J.

system law,Under our of I believe there can be no crime without
recently requiredmens rea. This court has criminal inintent the

common-law contempt.offense of criminal Linsky,State v. 117 N.H.
866, (1977). imposition379 A.2d 813 We have held that the ofvicarious

liability parents simplycriminal theyon of minors occupybecause the
parents processstatus of offends the due clause of our State

CONST, pt. I,constitution. N.H. art. Akers,15. 161, 400State v. 119 N.H.
(1979).A.2d 38
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Guest,analyzed inrape v. 583statutory was StatestatutesimilarA
stated,court “where the .. .1978), in which the836, (Alas.839P.2d

offense, requirementa oftype of eitherpublic welfareanotstatute is
or it must be foundinto the statutebe readintent mustcriminal

subject,England, of law onour thethe sourceInunconstitutional.”
inage denied as a defense annever beenof hasmistake“reasonable

requirement beenstatutory case,” has the mens reaEnglish rape nor
Age: toA NeededMyers, MistakeReasonablemodified. Defenseof

105, find reason to(1965).110 I noRape, REV.64 MICH. L.Statutory
law,requirement of our andmens readepart from the fundamental

accordingly dissent.
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