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GRIMES, inThe issue this murder case isJ. whether it was error
for the trial court to exclude evidence that the defendant had
undergone requestpolygraph at thea test the of and theState that

operator eightpolygraph police operatorsandState’s other ofwere
opinion the defendant beenthe that had truthful when she denied

killing the victim. hold that no error wasWe committed.
Aprilin for theDefendant was indicted 1977 murder of John

15,September (a). beganDufresne on 1975. RSA 630:1-b I onTrial
trial,11, During suppressOctober 1977. defendant moved to certain

including by police,evidence statements made her to the and a .22
duringin hercaliber revolver found van a consent search. It was

givenandclaimed that the consent the statements were because of a
by policepromise passed polygraph test,ifthe that she a no action

brought againstwould be askedher. She that the evidence be
alternative,suppressed, in polygraphand the that the results of the

suppresstest be The denied the toadmitted. court motion and ruled
of Duringthat results the test would bethe not admitted. the ofcourse

trial, inadvertentlythe the test was mentioned and a mistrial was
by Mullavey,declared J.

began April 17,1978,new againA trial on and defendant moved to
polygraphhave the of the hearing,results test admitted. After a the

request indicated, however,was denied. The trial court that had it not
by prior ruling,bound polygraphfelt the it would have admitted the

in of degree,evidence. The trial ended a verdict murder in the second
exceptions byand Loughlin,defendant’s were transferred J.

just midnightThe victim was shot five times in backthe after on the
morning 15,1975,Septemberof Merrimack,at Green’s Pond Road in

Hampshire. frequented the Post,New He Merrimack ofV.F.W.
heavily pesteredwhich he was drank women,a founder. He and but

was tolerated of hisnevertheless because status as a founder.
frequented friendlyDefendant also the club and was with a John

Stiles, pattingwho seen affectionatelywas defendant at the onclub
evening September 14,the ex-militaryof 1975. Stiles was an

specialist defendant,heordinance and and the who owned a .22
revolver, targetscaliber often shot at at Green’s Pond where the

victim was found. The victim was defendant,also attentive to the and
this a ofunwanted attention was cause embarrassment to her. On the
evening 14,Septemberof Stiles had demanded that the victim be
ejected from club membership.the and removed from

evening September 15,1975,theOn of defendant and Stiles went to
police request police.the Merrimack at thestation of the Defendant

polygraph gunwas asked to submit to a test and to turn over her for a
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Stiles,consulting with she consented to both andtest. Afterballistics
polygraphtheto for examination. Twosixteenth went Concordon the

representativetroopers, a ofdetectives, and thetwo Statepolice
present. she informed wouldattorney general was that shewere When

beingknowledge others herself involvedof thanherbe asked about
thecrime, refused continue test.she towith the

19, herHorak called defendant to tellSeptember DetectiveOn
gun the shots from it.indicated that fatal were firedtest of herthat the

polygraphthe trialher to take examination. Thethen convincedHe
show,find, the doesa of evidence not thatand reviewcourt did not

passedifprosecute her she Theany promise not to the test.wasthere
to such evidence iscan come that Detectivethat defendantclosest
might straightendid, helpif it to out someshetold her “thatHorak

which, made,prosecutepromiseof to iffalls short a notmatters.” This
prosecution passedif shemight obstacle to the the test.create a serious

27,Pleas, ,App. Marchv.Adler CommonSee Court —Ohio Ct.—of
2,1979, Killough v.Rep. 1979); United(May25 Crim. L. 2105 of.

10,States, App. (1964) (holding336 F.2d 929119 D.C.U.S.
duringmadestatements routinethe defendant’sinadmissible

questioning).classification
gaveoperator eightpolygraph who the andopinion of the testtheIn

readings,the waspolice operators who reviewed defendantother
having anyfired of the shots killed thedenied thatwhen shetruthful

knowing Theyvictim, deceptive she deniedwhen who did.but was
she that she thetruthful when stated had takenshe was alsobelieved

question.night inhis on theto homevictim
interchangeable cylinders,gun one for standardhadDefendant’s

magnumammunition, magnum. The wasfor in the revolverthe other
testimony,14, according and it was locked in her vanSeptember toon

cylinder, ammunition,along with the other and otherat the V.F.W.
evening,searched the van theHorak nextWhen Detectiveitems.

magnumcylinder inhowever, was the revolver andthe thestandard
bag. keptshecylinder claimed that the van locked atwas in a cloth She

her home. There wasit was used as evidence thatall times because
morning 15,1975,go Septemberwork the of butnot todefendant did

frightened depressedshe seemed anda friend who stated thatvisited
herself.”and “wasn’t

urge polygraphto rule that the results ofnot usDefendant does
evidence, arguesingenerally be allowed thatbutexaminations should

permittedresults haveand its should beenfact of the examinationthe
of thisspecial case.to the circumstancesdue
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contrarypolygraph, belief,popularThe to is not a “lie” detector.
585,Stewart, 588, 621, (1976).v. 116 A.2dState N.H. 364 623 See

Abbell,generally Polygraph AgainstEvidence: The Case
Trials,Admissibility 29,in Federal Criminal 15 Am. CRIM. L. REV.

Rather,(1977). a onlyit is mechanical device33-50 that measures and
involuntary physiological interrogation.responsesrecords certain to

Stewart, 588,v. 116 at A.2d at TheState N.H. 364 623. recorded
responses “interpreted” by polygraph operatorare then the as to

changes by deceptionwhether indicated attemptedthe were caused or
something else. OF SUBCOMM. ONSee STAFF CONSTITUTIONAL

JUDICIARY, CONG.,THE ONRIGHTS OF COMM. THESENATE 93d 2d
Report EmploymentSess., Privacy, polygraphs,on and 5-9

(Comm. 1974).Print generally INBAU,See J. REID & F. TRUTH AND
DECEPTION: THE (“LlE-DETECTOR”POLYGRAPH TECHNIQUE) (2d ed.

interpretation, however,1977). solely opinionThe is the of the
consideringoperator; involved,and the multitude of variables the

Accord, Cook,risks of 1073,error are substantial. State v. 574 P.2d
(Okla. App. 1978); Gee, 123,1074 Crim. Commonwealth v. 467 Pa. 354

(1976). dispellingThe of mythA.2d 875 difficulties the of scientific
infallibility the of extremely dangerous.would make use the evidence

steadfastlyThis court has adhered to the view that the results
polygraph generallyof are guilttests inadmissible “as evidence of or

Stewart,innocence of the 588,accused.” State v. 116 atN.H. A.2d364
623, quoting LaForest, 159,160,at 429,v. 106State N.H. 207 A.2d 430

(1965). knowledge,our overwhelmingTo this is still majority rule,the
although by prior stipulation.some courts admit such evidence See 3

Wharton,F. Evidence (C.Criminal 630 Torcía 13th 1973);§ ed.
Annot., (1973). Despite opinion contrary,53 see,A.L.R.3d 1005 to the

McCormick,e.g.,C. 203, (2d 1972),491 ed. weatLaw of Evidence §
generalpresent departinghave no rule offrom theintention of

inadmissibility. presentneed we in the whether,Nor bycase decide
stipulation, polygraph results can be admitted. See State v. Stewart

assumingsupra. complete accuracyEven achieved,that could be the
polygraphuse of present privacyevidence will still and self-­

problems, questionincrimination as well as the societywhether our
subject judgment.wishes to itself to this form of See Schmerber v.

California, 757, (1966).384 764U.S.
argues, however,Defendant that polygraphexclusion of the evidence in

trial, process,her case resulted in an aunfair denial of due and a denial of
right by limitingthe scopeof confrontation the of cross-examination. De-

trial,testily arguedfendant did not at but her counsel that wasStiles the killer
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paidthe victim defendant was theattentionand the unwantedthat
pictureargued entered the whilethat Stilescounselmotive. Defense

home,driving theand that Stiles shot victimthe victimwasdefendant
thoughtsuggested thatgun. defendant StilesIt waswith defendant's

gun he had used hers andthat somehow thenhis buthad used own
changed cylinder.the

trial, testimonywasDuring there that defendantof thethe course
good a man to waspolice "was too do it.” Thisthathad told the Stiles

argument inconsistencyanto show withby prosecutor in histheused
the killer. Defendant claims thatwasdefense that Stilesdefendant’s

and her wasof context that statementtaken outthis wasstatement
preceding polygraphduring thepreliminary discussionsthemade

beingbyargues unable to show thethatexamination. She
statement was made and the results ofwhich theundercircumstances

rightsprocess and her full oftest, been denied dueshe hadthe
confrontation.

brought,out byhad been thethe statementevidence ofIf the
argument.might insome merit defendant’s Butprosecutor, bethere

anycarefully questioningreference to it in theavoidedprosecutorthe
testimonywitnesses; who elicited thedefendant’s counselit was

fact, justice perceivedthe trial this as anduring Incross-examination.
get polygraph jury.evidenceattempt before theimproper to the

circumstances, we find no denial processthese of dueUnder
right anydo findNor we merit in theor the of confrontation.of

polygraphargument of evidence inthe exclusion the resultedthat
inunfairly limiting other areas. We holdcross-examination therefore

excludingincommitted the evidence.no error wasthat

Exceptions overruled.

DOUGLAS, dissented;J., others concurred.the

Douglas, J., dissenting:

majorityAlthough agree polygraphthat theI the results ofwith
evidence, presentsgenerally into casenot be admitted thistests should

of the results.unique facts warrant admission The defendantthat
thoughof her answers evenresults admittedwants the examination

shooting,clearly present at the time thethey that she was ofindicate
victim, killbut did not Dufresnewho shot the John herself.knew

State, through expert,own administered the onThe its test
September 19, 1975, but the defendant was not indicted Apriluntil
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yearA1977. trial that resulted in a mistrial and a denial of
request Septemberdefendant’s to have the results of the 19 test

judge jury,admitted. retrial before judgeOn a second and the ruled
examiner, Corporal Heon, expertthat the polygraphwas an operator

expressly persuadedand stated that he was to allow in the evidence.
Dorsey, 184,v. (1975). Nevertheless,See State 88 N.M. 539 P.2d 204

predecessor’s ruling excludingbecause of results,his the the second
judge Although“in judgefelt that he was a box.” the second cited State

Laro, 500,v. (1965), support106 N.H. 213 A.2d 909 to ruling,his that
inapposite.case is I am aware of no rule or case that would have bound

judge previous judge’sthe second rulingto the trial on this issue. The
testimony presented polygraph, test,about the the operatorand the

lackingconstitutes the record that was Stewart,in State v. 116 N.H.
585, (1976). judge364 A.2d 621 The second stated that he would have

evidence, incorrectlyadmitted the but excluded the evidence because
thought by priorhe judge’sthat he was bound the ruling.trial

judge’sThe second exclusion of this evidence prosecutorallowed the
byto pointingsummarize the evidence “veryto damagingsome

policeadmissions” made to Septemberthe before the 19 examination
and to goodclaim that certain “statements are a indication of
deception” part.on prosecutordefendant’s The could do this secure in

knowledgethe that the test taken supervisionunder the of his office
relating credibilityto the defendant’s presentedwould not be to the
jury. I would therefore reverse and remand for a new trial.
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