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yearA1977. trial that resulted in a mistrial and a denial of
request Septemberdefendant’s to have the results of the 19 test

judge jury,admitted. retrial before judgeOn a second and the ruled
examiner, Corporal Heon, expertthat the polygraphwas an operator

expressly persuadedand stated that he was to allow in the evidence.
Dorsey, 184,v. (1975). Nevertheless,See State 88 N.M. 539 P.2d 204

predecessor’s ruling excludingbecause of results,his the the second
judge Although“in judgefelt that he was a box.” the second cited State

Laro, 500,v. (1965), support106 N.H. 213 A.2d 909 to ruling,his that
inapposite.case is I am aware of no rule or case that would have bound

judge previous judge’sthe second rulingto the trial on this issue. The
testimony presented polygraph, test,about the the operatorand the

lackingconstitutes the record that was Stewart,in State v. 116 N.H.
585, (1976). judge364 A.2d 621 The second stated that he would have

evidence, incorrectlyadmitted the but excluded the evidence because
thought by priorhe judge’sthat he was bound the ruling.trial

judge’sThe second exclusion of this evidence prosecutorallowed the
byto pointingsummarize the evidence “veryto damagingsome

policeadmissions” made to Septemberthe before the 19 examination
and to goodclaim that certain “statements are a indication of
deception” part.on prosecutordefendant’s The could do this secure in

knowledgethe that the test taken supervisionunder the of his office
relating credibilityto the defendant’s presentedwould not be to the
jury. I would therefore reverse and remand for a new trial.
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brief,Salem, plaintiffs.theStein, by forofRalph

Mason,Mason, orally),(WilliamofRomprey, Salem R.&Beaumont
intervenor, Dewey B. Durrett.for the

following ofcase is before us a decreereservedCURIAM. ThisPER
vacating grant byJ.) the of a variance the(Goode,Superiorthe Court

Adjustment.ofBoardTown of Salem
intervenor, Durrett, purchased1974, acres of land on3.3In the

thirtybuildings containing units.apartment Thetwowhich stood
they permitteda use.buildings in when were The1965were erected

The intervenora “residential district.”presently zoned asarea is
buildingadditional of twelveerect anapplied for a variance to

5, 1976,hearing held and the boardwas on Octoberapartments. A
granted variance.the

court, alleging onlysuperiorappealed the not thatplaintiffs toThe
anyof ofpresentto evidence the factorsfailedintervenorthe

variance, but thenecessary grant of a also that boardtheto warrant
statutory requirementsfinding any needed toof fiveno of themade

III; XII-R,seeArt. Salemjustify of a variance. RSA 31:72the issuance
Somersworth,Cityv. 119also N.H.Zoning OuimetteOrdinance. See of

Exeter, 259,v. Town 119N.H.292, (1979); Carbonneau402 159A.2d of
hearingreveals the was(1979). record thatTheA.2d401 675

unnecessary hardship.question oftheparticularly concerned with
was no evidence on the issue offound “that therecourtThe

applicant,” “[testimonyby and that fromunnecessary hardship the
existing apartmentsfrom theincomeindicated that theDurrettMr.

found “that theexpenses.” The court furtherto meet thesufficientwas
greaterwas to obtain a onrequesting a variance... returnforreason

concluded that reasons arecourtinvestment.” The “[t]hesehis
establishingof ameet the burden thatof law toas a matterinsufficient
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unnecessary hardship.”inpermitdenial of the would result See RSA
III; Exeter, 259,119 N.H. 40131:72 Carbonneau v. Town A.2d 675of

(1979).

findingsprovides that the ofRSA 31:78 the board must be
Nevertheless,prima providesdeemed facie reasonable. “RSA 31:78

zoningby ‘shallthat decisions reached boards not be set aside or
vacated, law,except persuadedfor errors of unless the court is by the

probabilities,balance theon evidence it that said order orof before”unjust Sanbornton,decision is or unreasonable.’ Cookv. Town 118of
668, 1201,669, (emphasis(1978)392 1202 original).N.H. A.2d in We

by grantedhave held that respectvariance definition is with“[a] to a
piece property respectof ‘personal needs,and preferences,not with to the

circumstances,’and propertyof a owner.” Carbonneau v. Town of
Exeter, 262,119 emphasize againN.H. at A.2d at401 We677. that

uniqueness plight owner,is not of‘“[i]t the of the uniquenessbut of the
causing plightland the isthat the criterion’ unnecessaryfor

hardship.”/d (citation omitted). inability“The to landuse for one
particular purpose is irrelevant to awhether variance should be
granted.” Somersworth,City 294,Ouimette v. 119 N.H. at 402 A.2dof
at 161. It is hardship onlyestablished that ifresults use“[a] of the
particular undulyproperty by zoningis restricted the ordinance

special uniquebecause of propertyconditions to that which
distinguishes similarlyit from all others restricted.” Id.

properlyThe trial court found that there nowas evidence
“specialbefore it to demonstrate those conditions” which would

distinguish propertythe propertyintervenor’s otherfrom in the area
uponand awarrant variance “unnecessarybased hardship.” It

properly held as a matter of law that a variance had improperlybeen
granted by adjustment.town’s ofthe board

Exceptions overruled.


