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Strafford
79-013No.

CorporationRestaurantWeeks

v.

City of Dover

Restaurants, Inc.Sambo’s

and

Hampshire, Inc.of NewSambo’s

11,July 1979

Shea,Burns, Bryant, Hinchey, (Donald Bryantof& DoverCox R.
plaintiff.orally), for the
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brief,Woodman, Portsmouth, by cityof for the ofE. Dover.Scott

P.A.,Gartrell, (DonaldGallagher, ofCallahan Concord& E.
Restaurant, Inc.,orally), for and ofGartrell Sambo’s Sambo’s New

Hampshire, Inc.

BROCK, plaintiff, Corporation (Weeks),The Weeks RestaurantJ.
dismissingexcepted superior appeala decreeto court its from a

PlanningCity grantingthe Board plandecision of of Dover site
byapproval Restaurants,of a restaurantfor construction Sambo’s

Inc., Hampshire, (Sambo’s).and of Inc. trialSambo’s New The court’s
finding plaintiffa that the not andismissal was based on was abutter

person aggrievednot aof the site and was thereforeSambo’s who
appeal. Nashua,Cityv.would be entitled to take an Carter 116N.H.of

466, 362 Concord, 404, 322City(1976);A.2d 191 Hancock v. 114N.H.of
reverse,(1974). and we overruleA.2d 605 We those two cases.

sought approval plansSambo’s has for its to build a restaurant at
the eastern corner of Avenue andCentral Somersworth Road in
Dover, perimeterthe ofon the Somersworth traffic circle. Weeks

operatesowns and a restaurant across Somersworth Road from the
site, hearingsinside the traffic At the bycircle. several held the Dover
Planning planat the considered,Board which Sambo’s site was Weeks
appeared actively opposed proposedand the restaurant. Weeks and

presented evidence, includingSambo’s each expert testimony
concerning mightproblemsthe traffic that result if the restaurant

permitted.were
February 21, 1978, planningOn the approvedboard the Sambo’s

subjectplan,site relatingto detailed parkingconditions to and traffic
patterns. timely appealfiled a CountyWeeks in SuperiorStrafford
Court, alleging planningthat illegalthe board’s action was because

planning proceduresthe board had failed to follow the set forth in the
statute, approved planand had a site that applicable zoningviolates

regulations.ordinances and hearingsubdivision After evidence
boundaries,concerning location,the and use of properties,the two the

(Mullavey, grantedJ.)Court Sambo’s motion to dismiss the Weeks
appeal.

(Supp. 1977) provides: “Any personsRSA 36:341 aggrieved by any
planning maythe presentdecision of superiorboard ... to the court a

petition, duly verified, setting forth such illegalthat decision is in
part, groundsspecifyingwhole or in the of the illegality.” In Hancock

Concord,City 404, 407, 605,v. 114 A.2dN.H. 322 (1974),607 thisof
court, resolving ambiguities and uncertainties ininherent RSA 36:23
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“only applicants36:34, abutters and needheld that becauseand RSA
hearing, clear that it was the intent of thea it isnotified ofbe

‘aggrieved persons’asinclude nonabutters underlegislature not to
Nashua, 466,City 116v. N.H. 362 A.2d 191In36:34.” CarterRSA of

position that under RSA 36:34 nonabutterswe reaffirmed our(1976),
where,plan approvals,standing appeal even asto sitenot havedid

vigorously planning hearings.here, in the boardthey participated
“abutter,” despiteargues considered an theit should bethatWeeks

site,highway separating property from the andpublic its Sambo’s
modify priorrule established inor the the twowe should overrulethat

question first.the latterwill addresscases. We
incases themselves stand conflict withandHancock CarterThe

giving interpretationbroadof this court todecisionsnumerous
language appeal appealsin other statutes. In fromor similaridentical

court, (Supp. 1977), “personsthe class ofprobate RSA 567-A:l
rights“[e]very person whose are or inaggrieved” involvedincludes

injuriously byany way Shirley Healds,affected the decree.” v. 34 N.H.
407, appeals(1857). agencies,411 In from decisions of administrative

”any entity requisiteperson ‘injuryor who “has sustained the in fact’
541:8;standing appeal.tohas RSA ex rel. Thomson v.State State Bd. of

Parole, 414, 419, 634, see,(1975); e.g.,115 342 A.2d 637N.H. Melton v.
272,Comm’n, (1979);119 N.H. 401 A.2d 1060Personnel New

Nelson, 127,Hampshire v.Bankers 113 N.H. 302 A.2d 810Ass’n
(1973).

persons permitted appealrestricted class of heretoforeThe to from
planning board decisions also with the much broaderconflicts class of

standing appealpersons zoningwho have to from similar decisions of
adjustment. property adjoining, from,boards of An orofowner across

to,proximity proposed developmentin aclose is deemed to have a
zoningpecuniary change.direct interest in a City Nashua,Towlev. of

396, 204,394, accord,(1965); Wager106 N.H. 212 A.2d 206 Cityv. of
Springs, (Fla. 1972); Bryniarski261 2dGreen Cove So. 827 v.

Montgomery County Appeals, 137,Bd. 247 Md. 230 (1967);A.2d 289of
Concord, 404, 408,Citysee 114 605,Hancock v. N.H. 322 A.2d 607of

(1974) (Duncan, dissenting). plaintiffthe seekingJ. li here were
zoning special grantedof a or exceptionreview aamendment for the

site, undoubtedly standingit would have appeal.Sambo’s to Towlev.
'Theatres,City supra;Nashua Portsmouth CityInc. v.of cf. L & L of

Portsmouth, 347, (discontinued(1977)117 N.H. 373 A.2d 352 street).
significant “personsThere is no distinction between directly

affected,” (Supp. 31:79,1970), “persons aggrieved,”RSA 31:74 and
31:77, (Supp. 1977). City Nashua,RSA 36:341 Towlev. 106 N.H. atof
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RATHKOPF,396, 206; PLANNING AND212 LAW OFA.2d see 3 A.
36, parties and the(4th 1979).1 The interests of thech. ed.ZONING §

plantype presented in a review do substantiallyof issues site not differ
granting specialpresent exception variance,from in the of athose or a

appears personsand no rationale for a different definition of entitled
appeal.to

standingThe in the Hancock and Carterrestrictive rule announced
itself, plaintiffscases can lead to harsh In the Hancock case theresults.

property proximity”“in proposedlived and owned close to the
interpretation,the defendant’ssubdivision. Under no one would have

standing challenge planning concerning parcel,to a board decision a
by plaintiff, bysuch as that owned the that is bounded on all sides

public streets. That outcome would violate the constitutional mandate
relegatedthat even where matters have been to administrative

agencies, belong“questions judiciarylawof to the for final
right applydetermination. . . . The to to the courts for relief from

illegality may unduly abridged.”not be Cloutier v. State Milk Control
Bd., 199, 201-02, 554, (1942).92 N.H. 28 A.2d 556

short, only denyingthe for standingIn substantial reason to the
plaintiff holdinghere would be strict adherence to the in the Carter

recognizing stability legal rules,case. value of in especiallyWhile the
affecting rights,propertythose we have also indicated that “[t]he

rigidlydoctrine ofstare one to be applied blindlydecisis is not either or
Amoskeagfollowed.” College,Trust Co. v. Trustees Dartmouth 89of

471, 474, 786, (1938); Moschzisker,seeN.H. 200 A. 788 R. von Stare
Resort, 409,inDecisis Courts Last 37 HARV. L. Rev. 412-14 (1924).of

stability requireof the law does not the continuance“[T]he of
recognized Co.,error.” v. TwinSmith State Gas & Electric 83 N.H.

447,439, 57, (1928).144 A. 61 Because we find no compellingother
rule,support prior “justicefor the demands and reason dictates that a

change Smith, 314, 318, 410, 413be made.” Dean v. 106 N.H. 211 A.2d
(1965). City Concord, 404,We hold that Hancock v. 114 N.H. 322of

Nashua,(1974), City 466,A.2d and605 Carter v. 116 N.H. 362 A.2dof
hereby(1976), they191 are overruled to the extent preventthat would

appealing planningnonabutters from from board decisions.

reading of the standingThis broader statute will not extend to
persons community might...“all in theythe who feel bythat are hurt

plan approval pertainingthe board’s decision on a site quiteto land
City Nashua,remote from 468, 362their own.” v.Carter 116 atN.H.of

partyA.2d a has a193. Whether sufficient interest in the outcome of a
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standingzoning proceeding to have is aor boardplanning board
maytrial considerin each case. The courtdeterminationfactual

propertyplaintiffs the site forproximity of the tothesuch asfactors
change immediacysought, type proposed,of theapproval is thewhich

claimed, plaintiff’s participation ininjury the theandtheof
Accord,hearings. County, 2dRenard v. Dade 261 So.administrative

Coffel, (Mo. App.832, 1973).488 671(Fla. 1972);Allen v. S.W.2d837

definite direct interest in the decisionplaintiff here has aThe
only byproperty separated from theis Sambo’s siteappealed from. Its

congestion byhighway. and hazards created thepublic Traffica
adversely Weeksproposed could affect Weeks’ business.restaurant

relatingactively hearings to theparticipated planningin the board
plan demonstrated the conFrete^TverseiTessr-that isand hassite

judicial resolution oi theproper issues. See Newessential to
Nelson, 127, 129, 810,Hampshire 113 302 A.2dBankers Ass’n v. N.H.

(1973).812

The defendants claim plaintiffthat this should not be
permitted appealto principalbecause its motive is a desire to exclude

competinga restaurant. “This court is injurymindful of the fact that
resulting competition rarelyfrom is legalclassified as a harm but
rather is deemed a innatural risk enterpriseour free economy.”
Valley State, 151, 154,Bank v. 652,115 N.H. 335 A.2d (1975).653 See
also Rowe v. Salem,Town 505,119 403 A.2d 428 (1979).N.H. In thisof

plaintiffcase the allegedhas impact uponadverse its business other
by competition,than increased presenceand the of anticompetitivean

bymotive deprive plaintiffdoes not itself the standing.of GregorioSee
Zoning Appeals,v. 422,Bd. 155 Conn. 232 A.2d (1967);330of

Bryniarski Montgomeryv. County Appeals,Bd. 137,247 Md. 230of
(1967). questionA.2d 289 The whether Weeks proper partyis a to

appeal planningfrom the is, course,board’s decision of separate from
the merits of appeal. Cohen,the Flast v. 83,See 392 U.St 99 (1968);
Bryniarski Montgomery Countyv. AppealsBd. supra.of

Because we now hold maythat appealnonabutters planningfrom
board decisions (Supp.under 1977)providedRSA 36:341 they Nave a
definite outcome,direct interest in the we need whether,not decide as

matter, site,a plaintifftechnical the is an “abutter” of the Sambo’s

Exceptions sustained; remanded.

Lampeon Ampean, Bois,C.J., J., dissented;and the others concurred.
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BOIS,J., dissenting.
Planning legislatureboards are creatures of the itand follows that

powers rights partiesthe of such the ofboards and the thereunder are
bynecessarily provisionslimited the of RSA ch. 36 which authorizes

planning Selectmen, 340,boards. Levasseur v. BoardSee 116 N.H.of
(1976).A.2d358 665

(Supp. 1977) pertinent partRSA in36:23 reads platas follows: “No
byapproved disapproved planningshall be or the board without

affording hearing applicanta thereon. The and abutters shall be
hearing... by registerednotified said orof certified (Emphasismail.”

“Anyadded.) persons aggrieved by any planningdecision of the board
concerning plat” may appeala the board’s superiordecision theto

(Supp. 1977).court. RSA 36:34 I
It is a well established rule that the intent of a is“statute determined

by construingfrom its wholeconstruction as a and not separately
phrases.” City Manchester,isolated words or 8,Piecuch v. 114 N.H.of

11, 642, (1974). Applying314 construction,A.2d 643-44 that rule of
City Concord, 404,this court held in Hancock v. 114 N.H. 322 A.2dof

being provision(1974), that there no in605 RSA public36:23 for a
hearing, aggrieved”“personsthe in RSA 36:34were intended to be the
applicant requiredand the abutters who were to be ofnotified a
hearing. 407,114 at A.2dN.H. 322 at 607.

applied Nashua, 466,This incourt also Carter v. 116 N.H. 362 A.2d
(1976), by191 another well established rule that re-enactment the

legislature changeof of acertain sections statute without is deemed to
adoption by prior interpretationan it bybe of their this court. 116

468, 193; Housing Colbath,at 362 A.2d BoardN.H. Dover v. 106 N.H.
923, 925481, 483, 213 Although(1965).A.2d RSA 36:23 and RSA 36:34

rephrased respects by legislature 1975,were in certain the in it did not
vary meaning byplacedthe themon this court in Hancock v. Carter.

1979,also Laws 121:3.See
legislature not, byThe in its need majoritywisdom as contended the

aggrieved”opinion, “persons by grantdefine in the same manner a of a
byplan planning “persons directlysite a board and seekingaffected”

grant special byof a or a exception zoningreview a of variance of a
adjustment. history sections,board of In of theview of these we see no

varythis interpretationfor court to the previouslyreason it placed on
acquiesced by legislature.sections which was inthese the

Furthermore, holding by majority opinionthe “aggrievedthe that
parties” should be defined “on a case to necessarilycase basis” will

legislature designaterender uncertain what the has chosen to with
certainty in the statute.

LAMPRON, C.J., in theconcurs dissent.


