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Hillsborough
No. 78-263

Robert W. Walker

v.

F. WalkerJudith

Barker)(now & a.
18,July 1979

Boyer, (Leo plaintiff.of fororally),& Nashua R. Lesieur theLesieur

P.A., (Randolph orally),ofBrown & Nixon Manchester Reis forJ.
the defendant.

LAMPRON, by plaintiffis an declaratoryThis action the for aC.J.
judgment injunctive requestedplaintiffand relief. The that the court
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appointmentdeclare invalid the of a commissioner to realsell estate
pursuant enjointo a decreedivorce and that the court the

selling property.commissioner from the The (Flynn,Trial J.)Court
superior possessed authorityruled appointthat the court the to such a

groundscommissioner and found no existedthat for his removal. The
plaintiff findings rulings,excepted to these and and a reserved case

plaintiffs exceptions.was transferred. We overrule
1975,In a inJune divorce decree was entered an action commenced

by defendant, Walker, against plaintiff.the theJudith That decree
permitted occupy parties’ jointlyMrs. Walker to the owned house

daughter eighteenuntil their became or Mrs. Walker remarried or
premises. Upon happeningthe events,vacated the of one of these the

property practicable” proceedswas to be sold soon as“as and the net of
equally parties.the sale were to be divided between the

1976, remarried,In when Mrs. attemptedOctober Walker she to
so, however, allegedlysell the house. was unable to doShe because her

cooperate.repeatedly 1977,former refused Earlyhusband to in Mrs.
requestingfiled(now Barker)Walker Mrs. a motion superiorthat the

appoint propertycourt a to sellcommissioner the in accordance with
provisions 2,1977,the in the hearingdivorce decree. On March after a

master, grantedbefore appointeda the court the motion and a
(Frank Clancy, feeCommissioner B. whose was to be deductedEsq.),

equityfrom in transcript,Mr. the house. wasWalker’s There no and
plaintiff appealexceptthe did to or thenot court order.

1977,April propertya appraisal,In the commissioner obtained and
May partiesin separately. time,he discussed the with bothsale At that

postpone sale,toMr. Walker indicated he wanted the did not want to
pay fee,a real estate of or thecommission 7% commissioner’s and

public June,wished avoid a sale. In theto commissioner hired a
throughoutpropertyrealtor who advertised the Bythe summer.

September, buyers,the unablerealtor was to locate serious and he
requested arrangementsto makethe commissioner other to sell the'property. regardingtookcommissioner no further actionThe the sale

January primarilyuntil testified that was1978. He this due to Mr.
during period himWalker’s efforts this to have removed.

seekingfiled a motionMr. Walker first removal of the
August pendingincommissioner 1977. While the motion was the

attorney periodicallycommissioner contacted Mrs. Barker’s
regarding proceedings.courtthe status of the The motion was denied

1977, appealed.in and not TheDecember was commissioner then
arranged public January 1978,resumed his duties and for a sale. In he

parties inadvised the that the sale would occur FebruaryMarch. In
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rulingrequesting the1978, motion a onfiled a secondMr. Walker
The thisauthority appoint commissioner. court deniedto acourt’s

denied,before this motion was Mr. WalkerEvenmotion on 15.March
8,Then,on 2. on heissue March Marchthe samea motion onfiled third

injunctivedeclaratory reliefand based onpresent petition forfiled the
granted petition temporaryfor athecourtsame issues. Thethese

however,hearing, permanentdeniedthe courtinjunction. aAfter
relief.

rulingintrial erredpresents whether the courttwo issues:This case
parties’authority a to sell the realappointto commissionerhadthat it

circumstances; and whether the trial court shouldtheseunderestate
for cause.commissionerhave removed the

marriageauthority of isin matters and divorcecourt’sThe
Veino, 439, (1951);statutory. 96 78 A.2d 522strictly v. N.H.Veino

406,Hartnett, (1945).43 A.2d 153 RSA 458:1993v. N.H.Hartnett
alimony propertysuperior to decree and makeempowers courtthe

statutory provision theof authorizeslast clause thisThedivisions.
necessary.”process maysuch as beand use“make such orderscourt to

ancillaryconferringinterpreted as “broad orbeenclause hasThis
Veino v.powers,incidental or after the decree.”exercisable before

supra 442,Veino at 524.78 A.2d at

partywhen one refuses toAppointment of a commissioner
property widely recognized.dividing Thecooperate in marital is

direct:court can

conveyance by representativemaking a of the courtof athe
nothingpartyif fails or it... isthe refuses to make [t]here

necessary, carrypeculiar application,in its where to out
by wayempowered adjustment ofwhat the court is to do of

rights and interests.

SeparationNelson, 16.01, (2d ed.383-842 W. atDivorce and §
(1966).1961); Separation,24 942see Am. 2d and §Jur. Divorce

Indeed, procedure.in a thiscourts number of States have authorized
See, Rummel,e.g., (N.D. 1978); v.RobinsonRummel v. 265 N.W.2d 230

Harbin,511,Robinson, (1950);2d P.2d 411 v. 12Wash. 225 Harbin37
320, (1968). widelyis aApp. 822 this162 N.W.2d BecauseMich.

permitsHampshirerecognized practice, divorce statuteand the New
ancillary powers, superiorwe hold thatof the court hadthe use such

authority parties’toappoint a commissioner sell the real estatethe to
by of this case.the circumstancesif warranted
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bywasThere sufficient evidence of plaintiffrecalcitrance the
support findingto the trial court’s that a commissioner was needed.

transcript presentin theThe and exhibits case contain numerous
plaintiff’s cooperateindications the failure toof in the sale of the

instance,property. testified, “EveryFor Mrs. Barker time I talked
it, very emotional,with Mr. he became swearingWalker about started

me,at threatened me.” The function of this iscourt to determine
anywhether evidence existed on which the court below could base its

Casualtydetermination. Hardware Mutual Company Hopkins,v. 106
412, 213 (1965). clearlyA.2d present.N.H. 692 Such evidence was See

Ballou, 105, Therefore,Ballou v. 58 (1948).95 N.H. A.2d 311 we
appointmentsustain the trial court’s of the commissioner.

next trial findingWe address whether the court erred in that no
grounds removingfor plaintiffexisted the commissioner. The asserts
that the acted in irresponsible manner,'commissioner a biased and

processwhich himdenied due and hindered the house sale.
Specifically, partehe cites the commissioner’s ex withdiscussions

attorney,Mrs. Barker and her the commissioner’s failure to take
months, publicaction for several and his decision to hold a sale.

Regarding parte discussions, objectedthe ex Mr. Walker to the
meetingcommissioner’s failure to include him in a with Mrs. Barker

attorneyherand at which the sale plaintiffhouse was discussed. The
alleges thisthat shows the commissioner’s bias. The record
demonstrates, however, that unsuccessfullythe commissioner tried to

did,by telephonereach Mr. and when heWalker it was evident that no
cooperation forthcoming.would be When Mr. Walker obtained
counsel, the withcommissioner communicated him. The other ex
parte professionallyrelated to the completed propertydiscussions
appraisal proceedingsthe ofand status Mr. courtWalker’s to remove

justifiablythe couldcommissioner. The trial court conclude that these
deprive rights,discussions did not Mr. of hisWalker constitutional did

bias, proposednot show and did not theaffect sale of the house.
The evidence demonstrates that the commissioner was inactive

Septemberbetween of awaitingand December he1977 because was
plaintiffsthe the tooutcome of efforts have him removed. Once Mr.

motion, August,Walker’s which had been filed in was denied in
December, the commissioner resumed his duties. The record also

arrangements Januaryshows that the commissioner made in for a
public previoussale in March because his efforts to sell the house
privately were unsuccessful. The trial court could find on the evidence

delaythat both the and publiccommissioner’s his decision holdto a
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not constitutedidandcircumstancestheunderreasonableweresale
decision. Seetrial court’suphold theWeremoval.grounds for his

264, (1967).A.2d 825233Callaghan, 108 N.H.v.Callaghan

plaintiff hastime therepresents theappealThis fourth
deniedhe has beentimeand theissueslitigated samethese fourth

commissioner’sthepassed sinceyears havetworelief. Over
unsold. The1977, house remainsstill theandin Marchappointment

substantially thecausedhavelegal machinationspersistentplaintiff’s
scope ofbrings the RSAcase withinthisplaintiff’s conductdelay. The
appealsfor thatpenaltiesimposes1977), which(Supp.490:14-a

delay. Thus,immaterial, forfrivolous, or intendedclearly appear beto
appeal.costs ofdouble themotion, defendantawardweour ownon

(1979); RSA 490:14-a102, A.2d 837398Wright, 119 N.H.Wright v.
$4,500from theby defendantmay thecollectedbecosts(1977). These

enjoininginjunctiontemporarytheposted whenwasthatcash bond
granted.property wasthesale ofthe

exceptions overruled.Plaintiffs

All concurred.
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