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not constitutedidandcircumstancestheunderreasonableweresale
decision. Seetrial court’suphold theWeremoval.grounds for his

264, (1967).A.2d 825233Callaghan, 108 N.H.v.Callaghan

plaintiff hastime therepresents theappealThis fourth
deniedhe has beentimeand theissueslitigated samethese fourth

commissioner’sthepassed sinceyears havetworelief. Over
unsold. The1977, house remainsstill theandin Marchappointment

substantially thecausedhavelegal machinationspersistentplaintiff’s
scope ofbrings the RSAcase withinthisplaintiff’s conductdelay. The
appealsfor thatpenaltiesimposes1977), which(Supp.490:14-a

delay. Thus,immaterial, forfrivolous, or intendedclearly appear beto
appeal.costs ofdouble themotion, defendantawardweour ownon

(1979); RSA 490:14-a102, A.2d 837398Wright, 119 N.H.Wright v.
$4,500from theby defendantmay thecollectedbecosts(1977). These

enjoininginjunctiontemporarytheposted whenwasthatcash bond
granted.property wasthesale ofthe

exceptions overruled.Plaintiffs

All concurred.
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Shaines, Madrigan McEachern,& (Gregoryof Portsmouth D.
Robbins orally), plaintiffs.for the

Seabrook,Fisher, by orally,Wilbert ofB. brief and for the
defendant.

LAMPRON, presents involving attemptedThis caseC.J. issues an
option. defendant-landlord,exercise of a leasehold The refused to

recognize plaintiff-lessees’ optionthe exercise of the because he
alleged complythat the lessees did not with its Subsequently,terms.

brought petition declaratory judgmentthe lessees a for a theythat in
effectively option,fact had exercised the preliminaryand for a and

permanent injunction enjoin interferingto the landlord from with
possession property.their of (Bean, J.)the TrialThe Court found that

option,the hadlessees failed to exercise the and held that the landlord
obligationhad no to continue the afterlease it had terminated on
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findingsrulings of theto andexcepted the1,1977. lesseesTheOctober
sustainprepared and transferred. Wecase wasa reservedandcourt

remand.exceptions andlessees’
indry-cleaning-laundromat businessaoperateThe lessees

timebusiness in 1976 and at thatpurchased theTheyPortsmouth.
theyexisting aftermonthsassignment lease. Severalthean oftook

Frisbee,business, Georgedefendant,thebegun operate thetohad
was located.lessees’ businessbuilding in which thebought the

existing thesubject The lease forto the leases.waspurchaseFrisbee’s
provided perdry-cleaning Itbusiness that rent would be month.$150

following optionthealso contained clause:

option or renew thisthe to extend toshall haveThe Lessee
(5) yearsof each toterms five(2) additionalfor twoLease

1977, and1, termsupon the samecommence on October
Lease, except theforpresentin thisconditions as contained

stipulatedthis and theto extend Leaseoption to renew or
optionmonthly shall exercise this toLesseerent. The

by giving notice thereof inthis Leaserenewextend or
thirty prior(30) dayswriting at least totheto Lessor

addressing mailing it,1977, by1, a letter andOctober
Lessor, heirs,mail, prepaid, the herpostage toregistered

assigns. monthlyexecutors, The rent tooradministrators
during any periodor renewal shall be thatpaid extensionbe

agreed parties takingmutually upon theis betweenwhich
taxes,any inincrease insurance or otherconsiderationinto

charges not the same as when thewhich were Leasefixed
originally made.was

1977,August attorneylessees asked their to exercise thetheIn
however,attorney failed, 30-dayto discover the deadlineoption. The

time,September. promptlyAt hefifth sixth of that sent theuntil the or
registeredregular specified option'mailby than as in thenotice rather

that he received the notification onclause. landlord testifiedThe
eighth September.or ninth ofeither the

recognize optionto lessees’ exercise of the andlandlord refusedThe
7, 1977, they quitnotified the lessees that haveon would toDecember

agreedpremises. parties paythat thethe then lessees wouldThe $300
per in until themonth an escrow account matter was settled.

concerningmajor disputeis no the The mainThere facts.
legalcontroversy ofthe issues whether the lessees beinvolves should

legally option,exercised the andconsidered to have whether the term
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“mutually agreedthe-optionin for a upon” priceclause that called
“illusory” byrenders it as contended the landlord.

that optionIt is well established time is of the essence in
agreements, appliesthis rule to a lesseeand who wishes to aexercise

Hill, 330,v.option. Emery (1893).lease-renewal 67 A.N.H. 39 266 See
WlLLlSTON,generally, (3d 1962).6 CONTRACTSS. 853 ed.§

Nevertheless, equity givewill relief to a lessee who has failed to
required time,option delayif slight,exercise the within the the is the

delay landlord,prejudiced granthas not the and the failure to relief
hardshipin such to thewould result tenant as to make literal

provisionthe renewalenforcement of unconscionable. RealtyJ.N.A.
Inc.,Chelsea,Corp. Bay 392, 1313,v. 42Cross N.Y.2d 366 N.E.2d 397

Stein,(1977); v. 619, 118N.Y.S.2d 958 F. B. Fountain Co. Conn. A.97
(1922).47 generally, Annot.,See CORBIN,44 (1955);A.L.R.2d 1359 1 A.

(1963).Contracts 35§
presentthe applyIn case the trial court did not the above-stated

principle equitableof relief rightsbecause it found that the landlord’s
prejudiced. Specifically,were it thatfound" the landlord suffered

hardship property buyerbecause he could not sell the to a certain
premises.while the remained thelessees on The lessees assert that the

making findingintrial court this hardshiperred because the at issue
general hardship,be prejudice, is,cannot mere but must be that a

change position resulting delayof from the givinglessees’ in notice.
Holding Corp., Super. 409, 416,See Sosanie v. Pernetti 115 N.J. 279

904, 908 (1971); Joseph City York,A.2d Inc. v.Steier New 2d65 Misc.of
296, 455, (1970).317 N.Y.S.2d 458

An examination of the record reveals that the landlord did not
prejudice changehardship positionsuffer or from a of in reliance on

delay givingthe inlessees’ this renewal notice. In the landlord’s
findings rulingsrequest law,for of facts and of he stated that his

rights property prejudiced byto sell were plaintiffs’the the
continuing suggestsoccupancy. thatThis the ofcause the landlord’s
hardship delay giving notice,was the lessees’ innot but rather the

presence property. Hardshiplessees’ mere on the would exist if active
negotiations regarding propertythe progresssale of had inbeen when
the notice deadline arose and the landlord lost the sale because of the

This, however,delay.lessees’ was not the case. When asked whether he
any regarding duringtook action sale thethe one week that noticethe
late, replied,was the you,landlord “To be honest with did I? I didn’t

goteven think that inof it until I letter the mail.” In view of this
previouslyadmission and the discussed indication that the landlord’s
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premises, itpresence on themerely lessees’from thehardship stems
resultprejudice as asufferedthe landlordthatconcluded ofcannot be

inerredthe trial courtTherefore, thatwe holddelay.the lessees’
landlord.prejudice to therequisitefinding the

hardshipnosufferedlandlordthat theif it is determinedEven
equitableinvokedelay, lessees cannotthelessees’of theas a result

ifharmthey suffer substantialwouldthatthey showrelief unless
EQUITY 1941).POMEROY, (5th ed.453bJURISPRUDENCE §2evicted. J.

hardship. Insuchwould sufferlesseesthat theindicatesrecordThe
strategic location andadvantage theirofthey lose themoving, stand to

moving thecost ofestimatedThethey have established.good willthe
pressersFurthermore, boilers and steamthe$25,000.equipment is

Realty Corp. v. Crossaccording lessees. J.N.A.to themovableare not
1317,1313,392, 398, 397Chelsea, 366 N.E.2dInc., 42 N.Y.2dBay

958, (1977).961N.Y.S.2d
hardship.claim oflandlord discounts the lessees’ He asks theThe

enjoyedrecognize equities whothat no favor lessees have acourt to
property.of one-half the fair rental value of therental rate less than

Co., 590,Development (1964);2dv. 249 Miss. 163 So. 710Koch H & S
Dexter, 224, (1956).2d 292 P.2dv. 48 Wash. 369 The landlordJones

principle applicable tois this case themaintains that the since trial
rent less one-half faircourt found that the was than the rental value of

property.the

argumentslandlord’s overlook the fact thatThe the rental rate
likely arm’s-length bargaining yearsas a ofwas most fixed result five

freelypreviously partiesand that both entered into the lease
agreement. event,any provisionIn the renewal does not call for

payment Rather,of rent. requirescontinued the same low it the
agreeable figure.parties mutually Thus,to arrive at a if the renewal

enforced,option opportunity improveis the will have an tolandlord
original bargainupon the and at samethe time the lessees will be able

hand, recognizesto avoid the ifsubstantial losses. On other the court
invokes,principlethe the landlord the lessees would asuffer

enforcingequityofforfeiture. Courts avoid a forfeiture. 2 J.
JurisprudencePomeroy, Equity (5th459 ed. 1941);50 Am.§ Jur.

(1970).2d Landlord and Tenant 1187§

gainthird and final factor the lessees showThe must to relief is
delay giving slightthat in was andthe notice the result of an accident

supportsan finding.or honest mistake. The record a Josephsuch
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York, 296, 455,65 Misc. 2dCityv. New 317Steier N.Y.S.2d 457of
(1970).

Although option requiredthe lease-renewal that benotice sent
by registered mail, by regularit was sent mail. The landlord asserts
that the not be relieved from theirlessees should failure to exercise the
option Generally,in specified recognizedthe manner. courts have that
any may employedgiving bemethod of notice “which is effective to
bring such home to lessor andnotice the serves the same function and
purpose University Realtyas the method.”authorized v.&Dev. Omid-­

Inc., 488, 490,App. 747, Thus,(1973).19 Ariz. 508 P.2d 749 theGaf
by ordinary thoughnotice sent mail is sufficient here optioneven the

agreement byrequired registeredthat notice be sent Koreymail. v.
Sheff, App.(Mass. 1975).327 N.E.2d 896

option ifprovided lease,theThe that lessees renewed the the new
monthly mutually agreed upon by parties.berent would the The

specifythat thelandlord asserts because contract does not a definite
fixing figure,a for agreementrental amount or method that the is

illusory onlyand should notedunenforceable. It be that the term left to
agreed price.upon optionbe the providesis rental The that all other

presentterms and conditions will be the same as inthose the lease
except option monthlyfor the to renew and the rent.

option specifies mutuallyWhen an that the new rent will be
agreed figureupon, implied. Club,a Playmatereasonable is Inc. v.

Clubs, Inc., 383,Country App.62 Tenn. (1970).462 S.W.2d 890
Furthermore, rent“reasonable” has been construed as the fair rental

property purpose byvalue of the when used for the intended the
original signatories agreement. Cos.,to the v.Moolenaar Co-Build

Thus,Inc., Supp. (D.V.I. 1973).F. 980 a fixing354 method exists for
partiesin if thethe rent the instant case cannot agreeablearrive at an

-Annot.,figure. Agreed Upon,See Renewal Lease Rental to be 58of
500, (1974).A.L.R.3d 503-05

sum, findingthat rulingIn we hold the trial court erred in and that
byprejudice delay givingthe landlord suffered the lessees’ in their

optionof under in exceptionsnotice renewal the the lease. The lessees’
sustained,are and the case remanded to theis trial court to determine

record, lightfrom the the opinion,viewed in of this whether in its
specific performancediscretion a of renewal optionthe clause should

Chute, 676, 678, 377be decreed. v. 117Chute N.H. 890, 891 (1977);A.2d
Rybicki, 51, 52, 149 877, 879see Oil Co.v. 102N.H. (1959);A.2dGulf cf.

Supply Company, 223,Steinberg,v. 119N.H. Inc. N.H. 400 A.2d 1163
(1979)(remand trial fact-finding).of for courtrecord
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parties cannotis decreed and theof the leaserenewalIf the
monthly paid “takingrent to be intomutually agree theon

taxes, chargesinsurance or other fixedany inincreaseconsideration
made,”originallythe lease was thesame as whenwere not thewhich

monthly rent.reasonablewill set atrial court

sustained;exceptions remanded.Plaintiffs’

All concurred.
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