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entered, anbeena hadproperly once decreehave found thatcould
“necessary forissue,substance, adding was notof a newamendment

City514:9; Realty v.see V.S.H.injustice.” RSAprevention of ofthe
(1978).778, A.2d 317Rochester, 394118 N.H.

Exceptions overruled.
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Hodes,Rath, general (Paul attorney,attorney orally),W.Thomas D.
for the State.

Concord, byPizzimenti, orally,andbrief for theofDennis
defendant.

White,DOUGLAS, defendant, guiltywas foundThe Lawrence W.J.
County635:1, jurya trial in theburglary, after Merrimackof RSA

trial, J.)Superior Superior (Batchelder,Before the CourtCourt.
suppressthe his and writtendenied defendant’s motion to oral

motion,exceptedconfessions. to the denial of his andThe defendant
the case was transferred to this court. We remand.reserved and

20, 1977, Punky’s in wasConcordSeptember Mobil StationOn
rentals, kept separately fromMoneyburglarized. which wasfrom car
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storeroom,regular Moneyreceipts in a rear was stolen. from a cash
Perry, investigatedPaul whodrawer was also stolen. Officer the

incident, employed Punky’sthelearned that defendant was at for one
during burglary.or two months the summer before the He also

during burglary,oflearned that the weekend the the defendant had
Punky’s seeking employment job.returned to and was denied a

13, 1977, gasthe wife of theOn October owner of the station called
Perry walkingand told him that the defendant wasOfficer on Fruit

Perryin then droveStreet Concord. Officer to Fruit Street and
stopped the defendant. He testified that he asked the defendant to

station,accompany policehim to the explainand said he would what
he wished to discuss with the defendant at the Perrystation. Officer
testified that the defendant entered his car and accompanied him to

Perrythe The defendant thatstation. testified Officer ordered him to
get into the car respond Perry’sseveral times after he did not to first
request. The defendant further testified he compelled gothat felt to

Perry Perry policewith to the station because was a officer. After
arriving station, Perry gaveat the Officer the defendant Miranda
warnings proceeded interrogateand to Arizona,him. Miranda v. 384

(1966).436U.S. He elicited the defendant’s oral and written
confessions and then cross-examination,arrested him. Under Officer
Perry that,testified when Street,he left the station and drove to Fruit

pick up bringintendedhe to the defendant and him back to the station
questioning.for The officer defendant,also testified that the during
interrogation, inquired prospectivethe about bail if he were to be

askingarrested. The defendant denied about bail.
police activityThe defendant contends that the constituted an arrest

illegal supported bywhich was because probableit was not cause. If
activity temporary detention,the is arguesdeemed a he alternatively

594:2, detentions,that RSA which authorizes such is unconstitutional.
Mississippi,Davis v. (1969) (fourth394 U.S. 721 amendmentCf.

prevent personalmeant to securityintrusions on of citizens whether
the intrusions investigatoryare termed arrests or detentions). He

arguestherefore that his oral and written confessions should have
suppressed illegalbeen as the fruits of an seizure under the fourth

Ohio,Mappamendment. v. (1961).367 U.S. 643
arguesThe State that there was no seizure purposesfor the of the

fourth amendment because the voluntarilydefendant accompanied
Perry policetoOfficer the station. Brunson,United States v. 549 F.2d

(5th denied,1977),348 Cir. cert. (1977). argues343 U.S. 842 It further
that, whether the defendant was arrested or temporarily detained,

probablewasthere cause sufficient to arrest. RSA (b).594:10 II
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from the the basis ofrecord the trialto determineare unableWe
suppression separatemotion. Fourof the defendant’scourt’s denial

utilized, only one,but a determination thathavecould beenrationales
Perryaccompany voluntarilywasOfficerelection tothe defendant’s

constitutionally supportable. We first address the threemade, otheris
rationales.

may that the defendant washave assumed seizedcourttrialThe
amendment, Perrythatbut determined Officerthe fourthunder

give probableto him cause topossessed arrestsufficient information
light State,most to thein the favorable theeventhe defendant. Read

finding probablesupport a ofnot cause.in the record doesevidence

pickedPerry upthat at the time he thetestifiedOfficer
only linkingdefendant, two facts thewas of defendant withhe aware

employmentprevious requestand hisgas the defendant’sthe station:
burglaryNothing thelinked the defendant to itself.employment.for

footprintsnowere near the scene of theindicates that thereThe record
the scene.placecould the defendant at State v.burglary which Cf.

(facts454, (1974)A.2d 603Schofield, 114 322 constitutedN.H.
leadingbootprintsprobable obtained fromcause where officers

burglarized home and wasto defendant found twodefendant’s car
wearing matching bootprints.bootsmile from scenehours later one

investigating descriptionno orofficer had identificationThe
place burglary);and theconnecting to the time ofthe defendant State

Hutton, 279, (facts(1967)A.2d 117v. 108 235 constitutedN.H.
descriptions allegedlyprobable policewhere had of automobilecause

alleged burglars).burglary policeof Theappearanceandused in
may grounds suspectpresent have had toin case theofficer the
crime, probablecommitting but did havethe not cause todefendant of

arrest him.

illegallywasthat defendantIf the trial court assumed the
findingmight on aseized, suppressto have been deniedthe motion

sufficiently permitso as toattenuated themthat the confessions were
Again, support ruling.does notevidence such ainto evidence. the The

argues illegal, the confession isState that even if the seizure were
admissible because misconduct not intrusive and wasthe official was

showingmerely has the burden of thattechnical. The theState
Illinois, 590,Brown v. 422were admissible. U.S. 603-04confessions

826, 395Sampson, (1978).(1975); 118N.H. A.2d 187 The factGullickv.
givenwarnings towere the defendant does notthat Miranda

illegalof seizure. twin ofthe taint the The considerationsattenuate
judicial integrity” justify applicationtheand . . . of the“deterrence
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exclusionary warnings remedyrule. at 599. Miranda422 do notU.S.
rights againstor deter violations of fourth amendment coerced self-

factorsincrimination. Id. at 600-01. The to be considered in
determining byconfession exploitationwhether the was obtained of

illegal “temporal proximityan are thearrest of the arrest and the
confession, presence intervening circumstances,”ofthe and “the

flagrancypurpose and of the official misconduct.” Id. at 603-04.
admissibility question turn(s). . . on the relationshipcausal“[T]he

subsequentbetween violation and the defendant’s[the] confession.”
Dunaway York,v. New 2248,99 S.Ct. (1979) (Stevens, J.,2260
concurring).

broughtand policeThe defendant was seized to the station at
signedapproximately p.m.2:00 He his written p.m.confession at 3:00

interveningno eventThere was between the detention and the
Although police flagrant,confession. the misconduct was not

onlyis relevant . . . insofar as tendencyit has a to“[misconduct]
motivate the defendant.” Id. The State has failed to meet its burden of
showing admissibilitythe theof confessions.

may uponhave temporaryThe trial court relied the detention
statute, II, interrogation594:2 and found thatRSA the of the

permissible. temporarydefendant was The detention of the
defendant, arrest,which a requiresis lesser intrusion than an a
showing probable support Ohio,of cause to arrest to Terryit. In v. 392

1 (1968), that,SupremeU.S. the justifyingCourt held par­“in the
policeticular intrusion the pointofficer must be specificable to to

which,facts, togetherand articulable taken with reasonable
facts, reasonablyinferences from those warrant the intrusion.” Id. at

Supreme recently distinguished21. The Court has stopthe and frisk
upheld Terryseizures in from for interrogation.detentions custodial

York,Dunaway v. (1979).New 99 S.Ct. 2248 specificallyThe Court
held interrogation,that detention for custodial whether deemed an

detention,temporary supportedarrest or a bymust'be probable cause
to arrest. interrogation regardlessfor custodial“[Detention of its—

severely protected bylabel —intrudes so on interests the Fourth
necessarily triggerAmendment as to safeguardsthe traditional

against illegal atarrest.” 99 S.Ct. 2258.
provides policeThis detention statuteState’s that a officer

“may stop any person abroad whom he had reason suspectto of
committing, committed, orhas is about to commit a crime” in order to

questions.ask him several identification personRSA 594:2 I. If the
stopped identify explainto himself“fails and his actions to the
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may be anddetained furtherofficer . . .of the . . . [he]satisfaction
temporaryinvestigated.” II.RSA 594:2 Thusquestioned and

by groundsthe statute on the ofpermittedquestioning isfordetention
probable cause to arrest. Thesuspicion rather thanreasonable

probable cause to arrest is more thanrequired to constituteevidence
suspicion but less than thatreasonablerequired to constitutethat

279, 287, 117,Hutton, A.2d108 N.H. 235v.required to convict. State
if andcause to arrest “the factsprobableis(1967). There122

knowlege theyand of which hadwithin the officers’circumstances
trustworthy are sufficient in themselves toreasonably information

in beliefcaution the that an offense hasreasonablea man ofwarrant
Id., Brinegar v. States,citingby suspect.the Unitedcommitted”been
attorney general’s160, law enforcement(1949). The175-76338 U.S.

suspicionrecognizes reasonable is a lesserthatimplicitlymanual
you probablehave cause to arrest forprobable cause:thanstandard “If

detaining personrather than thearrestyou make thecrime shoulda
OF ATTORNEY GENERALhour law RSA 594:2.” OFFICEtheunder four

Hampshire, Law Enforcement Manualofthe State Newof
permitsoriginal). the extent that 594:2in To RSA(1970) (emphasis22

arrest,probableinterrogation cause to weon less thandetention for
Const, I,pt.N.H. art. 19.under Seehold that it is unconstitutional

Dunaway York,v. New 99 (1979);S.Ct. 2248 Michigan v. DeFil­cf.
lippo, 99 (1979).S.Ct. 2627

Finally, maythe trial court have determined that the
voluntarily accompanied Perrydefendant Officer to the station.

distinguishedpolice arewith the fromVoluntary encounterscitizen
Brunson,v.amendment. United States 594under the fourthseizures

denied, (1977).343 842 In the(5th 1977), cert. U.S.Cir.F.2d 348
exclusionary Mappseizure, rule of v. is notOhioa theabsence of

applied.

Perry voluntarilythat the defendanttestifiedOfficer
also testified that when he left theHeaccompanied him to the station.

bringpick up the defendant and him to thestation, tohe intended
defendant, however, testified that he feltquestioning.for Thestation

accompany the officer to the station. If thetono choice buthe had
whether to enter or continue annot “free to choosewasdefendant

so,”dodid not to v.police,” and United Stateswith “[elect]encounter
357,Brunson, he was seized.F.2d at549

issue of voluntariness thus involves aof theThe resolution
witnesses,credibility questionof the which is aof thedetermination
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remandfor the trial court. We must therefore the case to the trial
totalityfor a determination from the of thecourt circumstances

voluntarilywhether theevidenced in the record defendant
Perry Hutton,accompanied to the station. v.Officer See State 108N.H.

117,279, 285-86, (1967).285 A.2d 121
finding byof a the trial courtIn the absence on the issue of

voluntariness, are unable determine whether thewe to motion to
suppress properlywas denied.

Remanded.

All concurred.
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