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transcripthearingbysupported andamply thereport isdetailed
case.in theexhibits

Exception overruled.

concurred.All

Hillsborough
79-031No.

Lapierre, & a.Roland

v.

RegisterJoseph Maltais,

17,August 1979

(Robert PillsburyPillsbury, orally),LynchWiner, of Nashua W.&
plaintiffs.for the

by orally,Manchester,Connor, brief and for theA.James of
defendant.
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Holland, Donovan, Welch, (StephenofBeckett & Exeter G.Hermans
Hampshire Registerorally), for amicus curiae New of Deeds

Association.

DOUGLAS, brought negligenceplaintiffs againstthisTheJ. action
defendant, Hillsborough County Register Deeds,the the of for his

alleged correctly mortgage.to index a Superiorfailure The Court
thorough order,(DiClerico, J.), in an extensive and found for the

plaintiffs excepted rulingdefendant. The to the admittingcourt’s
evidence,certain and to the denial of their motion to set aside the

against weightverdict the of exceptionsas the evidence. Their were
reserved thisand transferred to court. We affirm.

1972, Fauteux, partyIn Fernand who is not a appeal,to this
$45,000 mortgageobtained a on two oftracts land from the Colonial

Company inTrust The tracts were inNashua. located Merrimack and
Although mortgage duly recorded,theNashua. was an unidentified

registry employee failed to indicate the location of the Nashua intract
grantorthe index.

1973,early Fauteux,In who wished to sell the propertyNashua
because of financial difficulties with creditors and the Internal

Service, negotiationsentered into plaintiffsRevenue sales with
Lapierre Jenney,Roland and doingRichard W. who were business as

Management Company. purchaseL & agreementJ A and sale was
signed 29,1973.on trial specificallyJune The court duringfound that

negotiationsthe Fauteux had Lapierreinformed Jenneyand of all
property,encumbrances on includingthe the Colonial Trust

mortgage. agreementThe June was cancelled purchaseand another
agreementand sale earlywas executed in October. 17,On October

1973, conveyed propertyFauteux the plaintiffsto the by warranty
deed.

closing, JenneyBefore the requested attorneyhis to undertake a
Although attorneytitle search. the found one lien that Fauteux had

Jenneynot Lapierre,disclosed to and he did not discover the Colonial
mortgageTrust of misindexing.because the closingAt the on

13,1973, Jenney,December Lapierre,neither nor Fauteux mentioned
mortgage.the plaintiffsColonial Trust The theycontend that were

mortgage theyunaware of this until read publishedColonial Trust’s
foreclosure notice in March 1974.

trial,At the court admitted into evidence a letter written on
Lapierre Jenney Realtyand Development stationery. The letter was

Joseph Labore,addressed to the Internal agentRevenue Service in
charge againstof the lien property,Fauteux’s appearedand to be
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Johnston, mortgage abroker who had businessasigned' by Charles
29,Augustwas datedplaintiffs. It 1973. Therelationship with the

mortgage in athe Colonial Trust list ofa reference toletter contained
property. plaintiffsThemortgages on Fauteux’s Nashuaand liens

groundevidence on the that the letterobjected intoits admissionto
hold that the evidence wasWeproperly authenticated.notwas

plaintiffs.the “The written statementsadmission ofas anadmissible
by partywith the that his assent to themay dealtperson be soa thirdof
inferred,may they byand would thusbethe statementscorrectness of

WlGMORE,4 EVIDENCEown statements.” J.adoption become his §
(emphasis original).in1972) Before the1073, (Chadbourn rev.at 129

Lapierreintroduced, testified that he told andFauteuxletter was
mortgage. thatHe further statedJenney Trustabout the Colonial

given copya the letter and had told himhim ofJenney Lapierre hador
satisfysending letter to and the Internalthey the Laborewerethat

plaintiffssale. conduct of theuntil after the ThisServiceRevenue
correct,asapproval statementsan ofto [the document’s]“amount[s]

against bymay as an admissionbe receivedit [them]and thus
at 138.adoption.” Id.

byprove aargue that the defendant did notalsoplaintiffsThe
negligentplaintiffsthe were moreevidence thatof thepreponderance

They argue they1977). that had no(Supp.he. 507:7-athan RSA
closing, theyprior properlythatmortgage to andknowledge theof

search, mortgage. Theydidwhich not reveal theupon the titlerelied
finding companionin a thatargue case Fauteuxthat the court’salso

defendant is inconsistent with the court’snegligent than themorewas
plaintiffs negligentthe were morefinding present case thatin the

defendant.than the

negligence questionis a of fact to becomparison ofThe
HEFT,by of fact. C. HEFT&C. COMPARATIVEthe trier Seedetermined

Negligence 1978). findings(rev. ed. The factual of10.30Manual §
they reasonablyif madecould be on“will be set asidethe trial court not

Adams, 634, 638,v. 118 392 A.2dArchambault N.H.the evidence.”
found, testimony,139, based on Fauteux’strial court(1978). The142

knowledge of the Colonial Trustplaintiffs had actualthethat
closing. trial court could therefore conclude thatmortgage Thebefore

notify mortgagetheir counsel of the at the timetoplaintiffs’ failurethe
search, inquire closingtheir at theand failure tothe titlehe undertook

greater negligencemortgage, constituted thanthe of theas to status
judgetrial could havealleged negligence of the defendant. Theany

inquire mortgageabout the at thefailure tothat Fauteux’sfound
greaternegligence than the defendant’s. Theclosing also constituted
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Hixon, 35,v. 117 N.H.Russellinconsistent.findings Seeare nottwo
(1977).A.2d 192369

unnecessary for us toitmakesthe above issuesdecisionOur or}
liability offor the conduct histhe defendant’softhe issueconsider

registry employees.

Exceptions overruled.

concurred.All
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