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(Second) 766,Restatement of Torts (1979);i§ comment Griswold
Inc., 119,v.Heat 108N.H. 125, 229 A.2d 183, 187 (1967).plaintiffsThe

allegationswrit nocontains that Tamposi’sknew ofStar contract with
TAP, that plaintiffStar had reason to know that had not.received its
commissions, and that Star should have known that improperits

substantiallyconduct was certain to cause noFteTpay plaintiffsTAP
(SECOND)commissions. RESTATEMENT OFToOTSclñSTnntroductory

5, 6, 766,Note at and i and./(1979)rFor-the-abeve-statedcomments§
reasons we hold that the trial court was in .ruling that.correct
plaintiffs writ failed to state a cause of action.

exceptions overruled.Plaintiff’s

All concurred.
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Calderwood, Ouellette, Dibble,Hallisey (Dennisof& Dover L.
plaintiffs.Hallisey orally), for the

McDowell,Wenners,Craig, Craig (,Josephof& Manchester F.
orally), for the defendant.McDowell III

BOIS, bypresented this case is whetherThe issue the trial courtJ.
limiting attorney pursuantin award of feeserred its to RSA 281:37-a

during appeal process.theto those incurred We hold that it didfees
not.

husband,Following her thethe death of defendant filed a claim for
againstcompensation plaintiffs, Seppalaworkmen’s the & Aho

Company (Seppala), employer,herConstruction husband’s and
carrier,Seppala’s compensationworkmen’s insurance Fireman’s

Companies (Fireman’s).Fund Insurance Fireman’s contested this
hearing.departmentclaim and the of labor held a The decision was

pendingdeferred the submission of medical evidence. Medical
by claimant,laterevidence was submitted the and the labor

appealedincommissioner ruled her favor. Fireman’s this decision to
grantedsuperior voluntarythe court but six months later was a

by Contas, pay attorneynonsuit court ordered Fireman’s toJ. The fees
by defendant,incurred the but limited its order to fees incurred

during appeal process exclusively,the The court ordered that the
award amount be based on business records of the defendant’s
attorney. order,excepted to arguingThe defendant the court’s that

agreedundisputedthe wasevidence that the fee to between the
attorney twenty-five percent contingent fee,defendant and her was a

grantingbyand that the court erred not exceptionthat amount. This
was reserved and transferred to this court.

provides pertinent part anyin disputeRSA 281:37-a that over“[i]n
payable chapteramount of benefits under this appealedthe which is to

courts,superior supreme employee, prevails,the or ifthe he shall be
approved byentitled to asreasonable counsel fees the court.” The

implicit indefendant contends that it is this court’s decision in Couture
Groceries, Inc., 294,v. Mammoth 117 N.H. (1977),371 A.2d 1184 in

applied,which was payRSA 281:37-a that the insurance carrier must
legalall the prevailsclaimant’s fees when the claimant appeal,on

provided Couture,those fees are Inreasonable. we held that the trial
contingencycourt’s award of a one-third fee was not erroneous

because the fee was reasonable under the circumstances in that case.
Couture, however, compensationIn workmen’s disputethe had been

fully litigated superior appealedbefore the court and supremeto the
Groceries, Inc., 181, 355court. Couture v.Mammoth 116N.H. A.2d 421

(1976). supreme appealA second court was heard on the issue of
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Groceries,attorney Inc.,fees. Couture v.reasonable Mammoth 117
294, Although(1977). underlyingN.H. A.2d 1184 the371 issue in

case, is,in presentthe same the one theCouture was as that whether a
related, are'entirelyfatal heart attack was work the cases dissimilar

history. presentproceduralin The case appealedtheir was superiorto
litigated voluntarilycourt but not there because Fireman’s nonsuited.

merely permitsindecision an awardOur Couture of an entire
contingent 281:37-a; requirefee under it does not it.RSA We outlined

guidelines determininginseveral as thefactors reasonableness of fees
that forth in Responsibilityare set the ABA Code of Professional
governing Hampshire attorneys,the conduct of New Disciplinary

involved;(B). nature,Rule are the2-106 These factors amount the
novelty, litigation;difficulty attorney’s standingand of the the and the

devoted; customaryemployed; area;skill the timé the in thefees the
attorney prevailed;extent to which the and therebythe benefit

Groceries, Inc.,bestowed on his clients. v. MammothCouture 117 N.H.
296, attorneyat at amount by371 A.2d 1186. The of fees awarded the

court in apresentthe case reflects careful consideration of the ABA
factors inoutlined Couture.

legislature requireWe do not believe that the intended to a trial
judge employee prevailingto award the a compensationin workmen’s
appeal attorney equal contingency fee,to thefees entire even when the
appeal voluntary significantain nonsuit or noends when work is done

requireappeal. appeals lengthy preparation,on Some see Couture v.
Groceries, Inc., 294, 371Mammoth 117 N.H. A.2d (1977);1184 Couture

Groceries, Inc., 181,v.Mammoth 116 N.H. (1976),355 A.2d 421 while
others, case,present relatively simplesuch as the are to win. We note

jurisdictionsthat a of othernumber have statutes which allow awards
attorneyof appealfees to a successful claimant on in workmen’s

compensation cases, expensesbut limit the award to incurred on
appeal. 19,E.g., (f) quotedDel. tit. (1953),Code 2350§ in All

Price, 333,EngineeringAmerican v. (Del.A.2d Super.Co. 348 334
39,1975); 103, quotedME. Rev. Stat. tit. in v.§ Gordon Maine

Co., Inc., 544, LARSON,(Me.Reduction 1976);358 A.2d 550 see A.
Compensation (1976).Workmen’s Law 83.19§

interpretingThe defendant claims that RSA 281:37-a to
permit attorneyonlythe award of incurred appealfees on exclusively

impactwill dilute thethe that statute was meant in deterringto have
appeals by employers in compensationworkmen’s disagree.Wecases.

today’s interpretation, the willUnder statute discouragecontinue to
appeals provide protection legislatureand the that the intended for
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summary,(1969). In the537working N.H.S. JOUR.person. Seethe
attorneyof fees to thoseits awardit limitedwhennot errdidcourt

during appeal process.theincurred

Exception overruled.

concurred.All
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