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knowledgetrue, had full that aas the defendants Neware taken
injured bybe their conduct. alsoHampshire law firm would We hold

utilized the laws and courts ofdefendants have Newthat the
realizinglaw firm’sHampshire pursuingin their business and

economic benefit.

Crowleyto the defendants from the estate isThe credit due
underlyingdirectly plaintiffs’related to the cause of action for

contractual relations.interference with The credit wasintentional
legally Hampshire plaintiffs soughtat timepresent in the theNew

action,attachment, sought chargetheir cause of and toinstituted the
res,intangiblepresence whichThe of this did not exist at thetrustee.

jurisdiction, is nowtime the federal ofsuit was dismissed for lack
enough subject jurisdiction. Wequasito remthe indefendants to

exceptionsplaintiffs’ to the trial court’ssustain the removal of the
attachment, charge trustee,thedenial of the motion to and dismissal

proceedtheir cause of action. order this case toof We on the merits.

Exceptions sustained.

Brock, J., did sit;not the others concurred.
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Manchester, Eliades, Jr.,George ofConnor, andof C.A.James
plaintiffs.orally), for theConnorMassachusetts {Mr.

Soden,Jlollis, Godfrey of C.AndersonSulloway, Concord& {Ronald
defendant.orally), for the

LAMPRON, interlocutory appeal requiresThis us to examineC.J.
throughparents perceivequestion who their thewhether sensesthe

injured immediatelyseriously andhas beenthat their childfact
can recover for emotionalaccident scenechild at theobserve the

recovery parental bystanders.topreviously deniedhavedistress. We
Nevertheless,471,LaFlame, (1968).238 A.2d 728Jelley 108 N.II.v.

legal havecommentaries convinced us tojudicial opinions andrecent
given denyingpreviously forcritically reasons we havethereview

rule,presentwe abandon ourrecovery. reasons stated belowFor the
exceptions, and remand this case for trial.plaintiffs’sustain

defendant, Hilton,allege the Strella waswrits thatPlaintiffs’
Hampstead Derrywesterly on Road indriving in directionher car a

negligently Corso,27,1976, struck KatherineSeptember when sheon
daughter and houseeight, of Lolita Corso. The Corsoage the Vincent

fifty scene of thefeet the accident. Lolitaapproximatelywas from
accident and she heard aat the time of thein her kitchenwasCorso

sound,hearingAfter this she lookedthe house.thud” outside“terrible
daughter lying seriously injured inherkitchen door and sawout the

inwas also the kitchenthe house. Vincent Corsoin front ofthe street
byhad been hit awife scream that Katherine car.he heard hiswhen

daughter lyingimmediately and observed his inran out the doorHe
accident, Katherine has beena result of thisAsthe street.

crippled.permanently
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originalone recoveryCounts and two of the injurieswrit seek for the
bysustained and inKatherine are not issue in appeal.this Count three

recoveryof the amended writ seeks for Lolita negligentCorso for
infliction of emotional distress incident hearingto her the accident

immediately observing daughterand lying injuredher at the accident
scene. Count four of the recoveryamended writ seeks for Vincent

negligentforCorso infliction of emotional beingdistress incident to a
percipient accident; is,witness of the that he contemporaneously

consequencesobserved the immediate of allegeddefendant’s
negligent byact. Counts three and four were dismissed the trial court

failingfor to state a cause of action granted.for which relief can be
plaintiffs seasonably exceptedThe and a reserved preparedcase was

by King,and transferred to this court J.
LaFlame, 471,JelleyIn v. 108 N.H. (1968),238 A.2d 728 this court

presentedwas presentwith facts similar to those of the case. A mother
had six-year-oldwitnessed an accident in which daughterher was

by broughtcrushed to death a truck. She an negligentaction for
infliction of emotional distress to recover physicalfor the harm
resulting frightfrom and shock caused when she witnessed the

recovery holdingaccident. We denied dutythat no existed from the
plaintiff plaintiffdefendant to the thebecause was not in the zone of

danger, public policyand compelledthat us to legalconstruct a
deny liability. Id.) Pollock,barrier to 379, 187A.2dBarber v. 104N.H.

McCabe,(1963); Phipps 475,788 see v. 116 N.H. (1976);362 A.2d 186
Newmarket, 84,Deem v. Town 115 N.H. (1975).333 A.2d 446of

majority bystanderThe of recoveryStates allow for emotional
only bystanderdistress physicalwhen the is within the dangerzone of

activity. Comment,from defendant’s But see DevelopmentThe of
Recovery Negligently Mental ArisingDistress Perilfor Inflicted from

Injury Analysisor to Another: An the American and Australianof
Approaches, (1977) (AustraliaEMORY26 L.J. 647 has abandoned the

dangerzone of approach). generally Annot.,See 29 A.L.R.3d 1337
Nevertheless,(1970). appearsthere to be tendency toward“[s]ome

allowing recovery,” personsfor those who are not within the zone.
Babineau, 1295,Dziokonski v. 380 (Mass.N.E.2d 1978).1300 At the

present time, highestthe courts of five States and intermediate courts
appealsof in recoveryother allowStates intw;o instances such as are

alleged presentin Legg, 728, 441the case. v.Dillon 68 Cal. 912,2d P.2d
Rptr. (1968);Leong Takasaki,69 Cal. 398,72 v. 55 Haw. 520 P.2d 758

(1974);Dziokonski v. Babineau, (Mass.380 N.E.2d 1978);1295 Sinnv.
Burd, (Pa. Sup.48 7-31-79);U.S.L.W. 2080 Ct. DAmbra v. United.
States, 643,114 (1975); McConnell,R.I. A.2d338 524 Toms v. 45 Mich.
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Reed,647, (1973); Landreth v. 486App. 207 140 570 S.W.2dN.W.2d
(S.D. W.Co.,(Tex. 28App. 63 F.R.D.1978); v. PittstonCiv. see Prince

Giard, 424,1974); (1976).Wash. 2d 553Hunsley v. 87 P.2d 1096Va.
dangerbystandersRecovery not in the offor zone has also been

majorby a number of textwriters andsupported substantial
commentators, DOOLEY, Law,1 J. Tort 15.10-15.12MODERN §§

JAMES, TORTS, (1956);THE OF(1977); 2 F. HARPER F. LAW 18.4 W.& §
PROSSER, TORTS, (4th Lambert,1971). alsoLaw OF 54 ed. See Tort§

1,Psychic Injuries: Update,Liability andOverview 37 ATLA L.J.for
(Í978).11-16

negligentpermit a cause of action forcourts that infliction ofMost
by rejecting dangerbystanders do theemotional distress to so zone of

principles negligenceapproach applyand traditional ofinstead
Leong supra;analysis. Leggsupra; v.Dillon v. Takasaki Dziokonski v.

Comment,supra; supra. generallyv. McConnellBabineau Toms See
ReappraisalEmotional ANegligence and the Harm: theofInfliction of

Cases, (hereinafter(1968)L.CHI. Rev. 512 citedNervous Shock 35 U.
Shock). courtsReappraisal These have avoidedas Nervousof

usingliability by foreseeability.imposing undue a test of feelWe
bystander recoverycompelled the issue of inflictionto reexamine for

negligencea simplemust consider whetherof emotional distress. We
justiceanalysis the ofwould better serve interests than the current

danger rule, automatically regardlessrecoverywhich barszone of of
plaintiff, proximity plaintifftherelation of victim to the the of thethe

accident, plaintiffsof or the fact that theto the scene the emotional
sensoriallyinjury directly seeing or otherwisefrom the shock ofresults

perceiving viewing victim.immediately the accidentthe accident and

negligencekey applying approacha traditionalThe to is the
Duty foreseeabilityforeseeability. inextricablyof and aredoctrine

reasonablytogether. perceived dutyrisk to be defines thebound “The
Long R.R., 339,obeyed.” Palsgraf 344,v. Island 248 N.Y.to be 162

99, may “onlyperson(1928).100 A be liable to those who areN.E.
onlyby respectwithforeseeably endangered and to thoseconduct[his]

unreasonablyconductlikelihood made thehazards whoserisks or
JAMES, 18.2,dangerous.” 2 F. F. OFHARPER& THE LAW TORTS at§

duty by scope(1956). is “measured the of1018 His the risk which
foreseeablynegligent conduct entails.” Id.

foreseeabilitymanner in is definedThe which will determine
duty exists; simply duty exists,that nowhether a to conclude as we

“begs questionpast,in the essentialhave done the the—whether
legal protectionplaintiffs’ againstare entitledinterests to the

PROSSER,defendant’s conduct.” W. 53, (4that 325 ed.Law OFTorts §
1971).
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question posed, negligentthe is is it foreseeable that a[I]f
child,injurewilldriver a that the child’s mother will be

nearby, distress,and that the mother will suffer mental the
majoritybe in theanswer must no vast of cases. This

negative primarilyanswer theis due to fact that it has been
required injurythat the the precisedefendant foresee aof

persontype ifof child. But the courts solelyconcentrate—a
plaintiffon consideringthe and defendant while the third

party only byanas instrument or means which the harm
done, mayit plaintiffwas then be said that the is

question thenforeseeable. The is whether it is foreseeable
negligence person maythat to one cause mental distress to

another.

Comment, Step Beyond Dangerthe Zone UponOne Limitationof
Recovery Negligent Distress,the L.Q.Mental 43 TEMP.for Infliction of
59, (hereinafter(1969) Stepcited as Beyond).62 One

inquiry foreseeabilityThe broader of therefore appropriateis more
DOOLEY,determining dutyin whether a supra 15.10,exists. 1 J. at§

Harper James, 18.4,supra2326. F. & F. at 1038-39. is§ clear“[I]t
reasonably that,that it operatesis if one negligentlyforeseeable a

injure person,amotor vehicle soas to will personsthere be one or more
sufficiently emotionally injured personattached to the theythat he or

Babineau,will be affected.” Dziokonski v. (Mass.380 N.E.2d at 1302
accord,1978); Legg supra; LeongDillon v. v. supra.Takasaki See

generally PROSSER, 54,supraW. at 334.§

Moreover, freedom from mental distress is an interest that is
today legalworthy protection.of One commentator has stated:

increasingly complex society, orderlyIn our the and normal
functioning of a mind well-beingman’s is as critical to his as

Indeed,physical health. a sound mind within a disabled
body much,accomplishcan while a disabled mind in the

rarely capable makingsoundest of is anybodies of
society.tosubstantial contribution

Comment, Negligently Mental Distress: The Case anInflicted for
Tort,Independent 1237, (footnotes59 GEORGETOWN (1971)L.J. 1237

omitted); Hunsley Giard, 424, 553v. 87 (1976);Wash. 2d P.2d 1096 see
James, supra 18.4, 1031;2 F. HARPER Goodwin,& F. at§ State v. 118

862, 868, 1234, (1978)N.H. 395 A.2d (a person’s1237-38 health
depends bodyupon both a sound and mind).sound The emotional
harm, however, insignificant. Recoverycannot be is not to be
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dismay, humiliation,permitted upset, grief anger.”for “mere and
517; Graham,Shock, supraReappraisal at see v.Nervous Krouse 19of

59, 1022, 1031-32, 137 863,Rptr. (1978).Cal. 3d 562 P.2d Cal. 872-73
painful experienceharm be aThe emotional must mental with

lasting Step Beyond, supra States, exceptat 68.effects. All theOne
one, require psychic by way physicalthat injurythe ofmanifest itself
symptoms. supra. supra;LeggDillon v. Dziokonski v. Babineau

United, supra. Leong supra.D’Ambra v. ContraStates v. Takasaki
requirement guarantees the injuryThis latter that emotional is

PROSSER,legalsufficiently protection.to be supraserious afforded W.
Vance, 296, 301v.54, see 396 (Md. Sp.Vance A.2dat 328-29. But Ct.§

1979). words,App. the harm for plaintiffIn other which seeks to
susceptible objectiveto formrecover must be some of medical

proved through qualifieddetermination and medical witnesses.
States, 264, (1stF.2d 1969);DaleyPetition United 418 269 Cir. v.of

LaCroix, 4,179N.W.2d (1970);Hunsley supra;384 Mich. 890 v.Giard
McConnell, App. 647, (1973);Toms v. 45 Mich. 207 N.W.2d 140 see

Shock, supraReappraisal Annot.,generallyNervous at 517. See. 64of
100, (1951).A.L.R.2d 126-28

Jelley LaFlame,In 471,v. 108 (1968),N.H. were238 A.2d 728 we
byconcerned abandoning allowingthat dangerthe ofzone rule and

recoverybystander distress,for emotional exposewe would a
liability beyondtodefendant that extended far culpability.his

Although liability concern,fear of unlimited is a valid we now think
weighed againstthat concern be plaintiffsthis must a serious

injury directly by negligence.emotional that is caused defendant’s See
Giard, 434,Hunsley v. Wash. at87 2d P.2d553 at 1102. The balance

by carefully definingcan be foreseeabilitymaintained the factors that
applied.are to be

foreseeabilityThe criteria of that bemust considered theinvolve
plaintiffmanner in which the injurybecomes aware of the and the

relationship partythe plaintiff.between third the Specifically,and
Legg:the factors are enunciated in Dillon v.

(1) plaintiffWhether was located near the scene of the
accident as contrasted with one who was awaya distance
from it.

(2) Whether shock resultedthe from a direct emotional
plaintiffimpact upon sensoryfrom the and

contemporaneous accident,observance of the as contrasted
learning ofwith the accident from others after its

occurrence.
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related,closelywerethe victimplaintiff and(3) Whether
relationshipfrom or thean absencewithas contrasted

relationship.only apresence of distant

740-41, 441 920, 69 Rptr.at atat P.2d Cal. 80.Legg, 2dv. 68 Cal.Dillon
time,proximity place,factors, the of andwhich includethreeThese

by some commentators to beconsideredrelationship, have been
liabilityprevent unlimited and toimposed tothat must belimitations

plaintiffs who will suffer therecovery foreseeabletorestrict those
PROSSER, 54, 335;E.g., supra atW.distress. §extreme mentalmost
have considered these factorssupra atStep Beyond, 62-63. OthersOne

necessary determining liability.inarethatbe flexible variablesto
Shock, Supremesupra at 520 n.34. TheReappraisalE.g., Nervousof

Massachusetts, recently stated that:ofCourtJudicial

whether these factors arepracticeinnot matterIt does
imposing limitations onregarded policy considerationsas

foreseeability . . . or as factorsscope of reasonablethe
foreseeabilityof reasonablebearing on the determination

character,that, this such factorsin cases offact isitself. The
measuring liabilitythe limits of forinare relevant

resultinginjuries from a defendant’semotionally based
instances, will theit be clear thatnegligence. someIn

fact, inthe trier of while othersproperly one forquestion is
range within-the of circumstanceswill fall outsidethe claim

liability.may bewhich there

Babineau, (Mass. 1978) (citationsat 1302380 N.E.2dv.Dziokonski
741, 921,Legg, 2d at 441 at 69 Cal.P.2domitted); v. 68 Cal.see Dillon

Rptr. at 81.
opinion freedom from mental distressin thatindicated thishaveWe

worthy protection and that the reasonablelegalofthat isis an interest
protectof action to exist to thisforeseeability can allow a causetest

cf., NewHampshire Supply v.supra;Hunsley Co.v. Giardinterest. See
severe223, 400 (1979) (recognized thatSteinberg, 1163119 N.H. A.2d

in workmen’smay legal heart attackcause ofmental stress be
583,State, A.2d 462406compensation law); 119 N.H.Bothwick v.

policywhether considerations shouldquestion now is(1979). The
convincing policyof action. The mostthis causecompel us to bar

the threat of unlimited andmentioned isone most oftenand thereason
recovery. LaFlame,Jelley v.liability permitif the courtsburdensome

Grossman, 24471, (1968); accord Tobin v.A.2d 728108 N.H. 238
419, (1969).609, 554301 N.Y.S.2d249 N.E.2dN.Y.2d
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enforcing policy objectivepast, of this beenIn the two methods have
rule,” see, Spade Co.,“impact e.g., Lynnv. &Bostonutilized. The R.R.

285, by Babineau,(1897)88 overruled168 Mass. 47 N.E. Dziokonski v.
danger sec,1978), rule,” e.g.,the(Mass. and “zone of380 N.E.2d 1295

Pollock, 379, 187 788 (1963),Barber A.2d arev. 104N.H. court-created
rule,”recovery. “impactto the bebarriers Under there can no

recovery plaintiff provethe can'for mental distress unless that he
touchingphysical asuffered some as result of conduct.defendant’s

Hampshire one of first towas the States abolish this bar toNew
recovery. England. Tailors,In the case of v. NewChiuchiolo Wholesale

329, (1930), Allen84 N.H. 150 A. 540 stated:Justice

viewpoint analogy,of for pain,From the allowance mental
injury body, givenand for mind and nerve as well as is asto
damage liability personalof in all injuryitems cases of for

impact. practically easythere It seemwhere is would as to
pretend disprovethem as difficult inand to them such cases

impact frightas in cases where there is no and is the
intervening agency of transmittal. When isneurasthenia

bodily injury,claimed as a of a theresult connection
injurybetween the and the disease and the extent and

severity subjectof the disease are no less uncertain and to
objective fright place bodilywhentests than takes the of
impact. fright mayIt is true that the itself be an issue not
easily met,challengedto be and but this does not seem to be

importanceof sufficient and to furnish sufficient toreason
lay shutting recovery consequencesdown a rule out for inits
all cases.

334, Chiuehiolo,Id. at 150 A. at In this persuaded543. court was not
abolishing “impactthat the proliferationrule” awould cause of

liabilityfraudulent create disproportionateclaims and culpability.to
Id.

dangerof replaced impactThe zone rule has recoverythe rule to bar
parental bystanders. LaFlame,for Jelley 471,v. 108 N.H. A.2d238
(1968). danger rule, plaintiff728 Under the zone of a can ifrecover he

that,provecan negligence,ofbecause defendant’s he was within the
range physical danger, result,of and a safety.as feared for his own

dangerThe rationale for defendant,the zone of rule byis that
threatening physical safety plaintiff,the of the duty,has abreached

result, plaintiffand consequentas a can recover for emotional
Brody, Negligently Inflicted, Injuries:Psychicdistress. A toReturn

Reason, 232, (1962).VlLL. L.7 REV. 238-39
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by anddanger been criticized several courtsrule haszone ofThe
inadequateit “an measure of thecalledcourtcommentators. One

injuriesforeseeability possibility physicalofof thereasonable
anxiety arising harm child.”resulting parent’s from to hisafrom

Babineau, at Because the380 N.E.2d 1300.v.Dziokonski
injury parent perceivesa aforeseeability to who seriousof a serious

by zone,physicala thedetermined zoneher child cannot beaccident to
denying “psychologicalattacked asdanger rule has been alsoof

531,States, 657, atreality,” 114 R.I. at 338 A.2dv.D’Ambra United
Babineau,“strong logical support,” v. 380 N.E.2dlacking Dziokonski

liability1300, obscuring of whether should bethe real issuesat and
Psychic Injuries:Brody, Negligently A topermitted. ReturnInflicted

232,Reason, (1962). It has also been termed a2397 Vill. L. Rev.
good.”harm than 2that “more F. HARPER & F.mechanical rule does

James, 18.4,supra at 1039.§
years passedhave since the landmark case ofthan elevenMore

SupremeLegg, in which the Court abolished thev. CaliforniaDillon
bystander recoverydanger permitted premisedrigid rule andzone of

foreseeability. subsequenton a traditional test of California’s
adoptionthat the of well-definedexperience demonstrates

liability,foreseeability not lead to unlimited and that thefactors will
liability See,aunexpected is not substantial fear.threat of remote and

Dist., 508,City 22 Cal. 3d 585e.g.,Hoyem v. Manhattan Beach School
Atchison, 564, 565851, 150 Rptr. (1918); v. 19 Cal. 3d1 JustusP.2d Cal.

Graham, 59, 562122, 139Cal. Rptr. 97(1977); Krouse v. 19 Cal. 3dP.2d
1022, (1977).Rptr. 863P.2d 137 Cal.

allowing recoveryemerging parentlaw fortheUnder
distress, prove'that injuryplaintiff must still his wastheemotional

fault,foreseeable, injurywas at and that histhat the defendant
provingdirectly accident. Plaintiff’s burden offrom theresulted

injuryminimized. The emotional mustin fact should not becausation
impact plaintiff’sdirectly the emotional of theattributable tobe

sensorycontemporaneous perception of the accidentobservation or
Therefore, recoveryviewing of the accident victim.and immediate

plaintiffpermitted emotional distress when the isforwill not be
griefafter the accident or for the thatmerely the matterinformed of

related accident victim.may death of the Krouse v.from thefollow
Graham, generally,1031-32,137 Rptr.562 SeeP.2d at at 872-73.Cal.

653, 524,States, 643, n.5, A.2d114 R.I. 338 529 n.5DAmbra v. United
553, 145 657,Ct., Rptr.Super. App.80 Cal. 3d Cal.(1975); Nazaroff v.

injury physical symptoms.must also have(1978). emotional664 The
424, 1096,Giard, (1976).2d 553 P.2d 1102Hunsley v. 87 Wash.
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negligence approach parentand will allowadopt the traditionalWe
whether, indeterminemust nowdistress. Werecovery emotionalfor

case, parents became aware of thewhich theinthe mannerpresentthe
as to state athem harm soreasonably to causeforeseeableinjury was

foreseeability relativelyrequires a closeoftestfor relief. Theclaim
negligentgeography the act andbetweenandin timebothconnection

proximity accidentrequirement of to theresulting injury. Thethe
alleged in three and four are takencountsfactsif theis satisfiedscene

purposes of thisto be for thetrue, themwe must assumewhichas
397,ire,Hampnh­ 115 N.H.NewCo.appeal. v. Public ServiceRowe of

parentsin which were656, house both398, (1978). TheA.2d 657342
very the accident scene.was close toaccidentat time of thethelocated

immediatelyenough hear the accident and totonearparent wasOne
immediatelyenough aware ofvictim; to becomenearthe othersee the

daughter.injuredimmediately see hisaccident and tothe
factor, the emotional distress must resultrequiring thatsecondThe

throughplaintiffsimpact upon the theiremotionalfrom a direct
contemporaneousperception must bethissensory perception and that

is,accident, recoverylimitation. will beimposes a time Thatthewith
time,accident victim at a later orsees theplaintiff eitherif thedenied

Hoyemof the v.the seriousness accident.told ofplaintiff is laterif the
508, 851, 150Distr., 22 3d 585 P.2d Cal.Cal.Beach SchoolManhattan

Atchison, 564, 56519Rptr. 122, 139v. Cal. 3d(1978);1 seeJustus P.2d
(1977).Rptr. 97Cal.

complaintallegations are that she heard aof Mrs. Corso’sThe
door,noise, out the kitchen hershe looked she sawand whenterrible

ground. auditorydaughter seriously injured on thelying Her
observance of the accident areimmediateperception and her
foreseeabilitytest of and state a cause ofto meet thesufficient facts

59, 1022,Graham, 19 Cal. 3d 562 P.2d 137 Cal.v.action. KrouseSee
253,Braverman, App.v. 275 Cal. 2dRptr. (1977);Archibald 79863

Reed, 570 S.W.2d 486 (Tex. App.Rptr. (1969); Landreth v. Civ.723Cal.
1978).

allegations,According he did not hear the soundto Mr. Corso’s
accident; immediatelywife screamhe heard his afterthe insteadof

daughter point,was run over. At that hetheirthe accident that
daughter.immediately Because he heard his wifewent to aid his

daughter seriously injured,immediately his it can beand sawscream
perceived the accident for hecontemporaneously “was sosaid that he

experiencereality as to render anof the accidentclose to the [his]
Reed, “Manifestly,integral atpart v. 570 S.W.2d 490.of it.” Landreth
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severely injured immediatelyseeing a child after thethe shock of
may just profound experiencedthat inbe as astortious event

Braverman, App.­witnessing v.accident itself ."Archibald 275 Cal.the
256, 725; Court,SuperiorRptr. at accord v.2d at 8079 Cal. Nazaroff

Therefore,553, Rptr. (1978).App. 657 Mr.145 Cal. Corso’sCal. 3d
allegations complaint are sufficient to withstand a motion toin the
dismiss.

permitargues parentsthat even if wedefendant to recoverThe
proximately bywas caused the directemotional shock thatfor

sensorycontemporaneous perceptionimpact from the of theemotional
victim,observance of the accident we shouldaccident and immediate

allegerecovery present ease the failin the because Corsos tonot allow
consequences. Althoughthey physical suchthat suffered

terms, readingalleged specific allegationsinconsequences theare not
plaintiffs, welightin favorable to the cannot hold as a matterthe most

consequences inphysical are claimed their amendedof law that no
allege plaintiffscomplaints that the suffered fromcounts. The

mayplaintiffs prove throughdepression. the be able to theAt trial
testimony psychic injurythat theirwitnesses wasof medical

objectivesusceptible medical determination. Petitionto See Unitedof
LaCroix, 4,States, 264, 269 (1st Cir. 1969); Daleyv.418 F.2d 384 Mich.

Accordingly,(1970). we cannot hold on this179 N.W.2d 390
complaint allege anyinterlocutory appeal physicalthe does notthat

consequences.

principle judicialrecognize opinionsadhere to the thatandWe
remembered, however,lightly overruled. It must be thatshould not be

whichis the viaduct over the law travels instare decisis
cargo justice.precious oftransporting the Prudence and a

pierssafety the of thedictates that viaduct shouldsense of
and tested from time to time to make certainbe examined
sound, strong capable supportingthey and of thethat are

weight above.

161, 176, 263,Andrews,Bosley (1958)142 A.2dv. 393 Pa. 270-71
“piers”careful examination of the(Musmanno, J.). After of the

existing law, themust conclude that continuation of the “zone ofwe
unjust recoverydanger” imposes limitations on and fails torule
Recoveryprotect worthy should not be barred forinterests. the serious

contemporaneouslyinjury .parents perceivewhoemotional to or
byinjury to their child that is caused defendant’switness a serious

longer abolishing dangernegligence. believe that the zone ofWe no
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negligence approach will lead toadopting a traditionalrule and
liability.and remoteunexpected

and who witness orsummary, that a mother fatherwe holdIn
injurysensorially their childperceive a serious tocontemporaneously

mental and emotional harm that isthey seriousmay if sufferrecover
Anyphysical symptoms. action forby objectiveaccompanied

must be based on the criteriadistressnegligent infliction of emotional
negligenceopinion and on the causalforeseeability in thisoutlinedof

case,1977). present(Supp. In theRSA 507:7-aof the defendant. See
trial;actions at their amendedmay proceed with theirparentsthe

allegetheydespite the fact that neitheractiona cause ofcounts state
theyimpact nor that were within the “zonethey physicalthat suffered

negligence. any pastthe extent that ofourdanger” Toof of defendant’s
herebytheyholding, arecases are inconsistent with this

overruled.

sustained;Exceptions case remanded.

GRIMES, result;J., dissented; BROCK,JJ.,and in theBOIS concurred
DOUGLAS,J., concurred.

GRIMES, dissenting:J., respectfully in case.I must dissent this
Although compensation possible plaintiffsis made for the infinancial

highways.case, placedis on all users ofthis a terrible burden our
recognizes imposing liabilitythat on a defendant farcourtThe

concern”beyond culpability “is a valid but tells us that the fear ofhis
weighed againstliability plaintiffsshould be the seriousunlimited

liabilityinjury. news to me that in lawemotional It is tort should be
by injury. always thoughtof the I haddetermined the seriousness that

issues,liability damages separate liability beyondand were and that
greatimposed injury.noculpability should not be matter how the The

Ice,liability,” Amayainfinite v.“fantastic realm of Howe Fuel &
295, 379Co., bySupply (1963),2d P.2d established59 513 this caseCal.

highways.who use ourwill burden all those
mayexperience teaches me that this is not the end. This bePast case

child, case,parent child-parentbut what about thelimited to and or
wife, sister,brother grandparentof husband and and andthat the

grandchild, just way logicalthe fiancee or close friend? There is no a
liability peoplecan be drawn and to these will be thrustdistinction

necessarilyupon yearsin and affection is notus to come. Love confined
relationship.parenthoodto or even blood

Although professes to be limited tothis case situations where the
enough child,parent the accident and thenis near to hear see the how
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long will law willit be before the be extended to cases where the
parent comes to the scene sometime after the accident and from there

parentto the where thesituation is notified of the accident and sees the
hospital?child in the I ask this because once the court enters on this

point stopat potentialcourse there is no sensible which to and the
liability highwayof users will be limitless.

already begunIn fact the march down that road has because the
in hearingfather this case did not hear the accident. What the

imposing liability anywaywith escapesaccident has to do me. When
the mother heard the accident she did not know her child was
involved; tranquility”?so how could that have affected her “mental

anycan the effect aHow it be said that on mother is different whether
injured rightshe sees the child after the accident or sometime later?

foreseeability of the logicallyThe test court is elastic. How can it be
parentsaid that it is more foreseeable that a will hear an accident and

parentthen see the child than it is that the will be told of the accident
happens?itafter

Theyare not mine expressed manyThese concerns alone. have been
years, they repetition. Theythe recognizedtimes over but merit were

LaFlame, 471,Jelleyin (1968),v. 108 N.H. 238 A.2d 728 which is
today despite only years agooverruled the fact that four in Deem v.

Newmarket, 84, (1975),A.2d115 N.H. 333 446 a unanimous court
holding.reaffirmed the' soundness of its The concerns are not

LaFlame,Jelley “weightyfrivolous. In v. the court called them and
recognized” persuasive.”well and “still

Holding dangerthe line with the of logiczone rule was not based on
upon policy prevent imposingbut to an unreasonable burden on

and, taken,highway stepusers' because once the is there is “no sensible
just stopping point Jelley supra. Nothingor v. changedLaFlame has

just imposeto make it to this unreasonable burden on users of our
caused,highways. by reprehensible conduct,Accidents are often not

by momentary judgmentbut inadvertence or which after the fact is
faulty. Slightfound to have been inadvertence under the court’s new

falling subjectingrule can cause the dominoes to start personthe to
suits, only by injured, bypersonnot the but all manner of relatives

tranquility”whose “mental upset.is claimed to have been
goes beyond byThis case most of the cases relied on the court. In
cases, actuallyparentmost of the the saw the accident to the- child.

supplies proof escalatingThis case itself the that the. concern about
liability Legg, 728,is valid. From v.Dillon 68 Cal. 2d 441 P.2d 912
(1968), parent presentwhere the thesaw accident to the is but eleven

years. giveshort Yet this court has now reached out to ofcauses action
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accident, byshockwho claim to sufferbutthenot seewho doto those
viewingimmediately theandaccident“sensorially theperceiving

sensorially perceive thenotwho doto thoseand alsovictim”accident
immediately it and then view the victim.told ofarebutaccident

onlyclearly canout of the bottle and IHowever, genie is nowthe
getway himto back in.find awillhope someonethat

Strafford
No. 78-277

CargillEstate of Michael
Cargill, AdministratorRussell

and
and Friend ofFather Next

CargillMichael

v.

City of RochesterThe

Mulcahy,MichaelJohn
by Friend,his Father and Next

and
IndividuallyMulcahy,John J.

v.

City of RochesterThe

August 20, 1979


