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influence,drivingsentence of under the secondfor the misdemeanor
argument. above-quoted languagereject Theoffense. We this

only wayto the minimum sentence in no affects thereferred and
by 651:211(c).RSAmaximum sentence established

question Ill isThe answer to No. “No.”
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requesting this to review apetition courtThis is aPER CURIAM.
1977),(Supp. for aruling, that counselRSA 490:4superior court

hearings suppressmotions topretrial onpublishernewspaper attend
pendinginto certain criminalintroductionfromspecific evidence

his what information obtainedclientproceedings so as to advise
published.during hearings could bethe

hearing involving robbery murderandpretrial suppressionAt a
24,1979, requested publicthat the and newsAugust the Stateoncases

hearing hearingthe involvedfrom the becausemedia be excluded
allegedmight pretrialadd to adversesuppress thatmotions to

abilitydefendants’ tojeopardize the criminalpublicity that would
J.) grantedSuperior (King,Court the motionfair trials. Thereceive

joined in the motion. Nofor the defendantsafter counselfor closure
byevidentiary reporter, employedAhearing thewas conducted.

objectionPublishing Corp., no at the time of the closuremadeKeene
present inthough the courtroom. He was thereaftermotion he was

during suppression hearing.thefrom the courtroombarred
Publishing Corp., toplaintiff, moved intervene and haveThe Keene

granted plaintiffsclosure order set aside. The court thethe courtroom
motion, pretrial hearingsrequired its attend “inthat counsel thebut

publication proceedingshis so that the of theorder to advise client...
changehearings require of ...not venue or alternativein these shall

timelyby challenges this order.the Court.” Plaintiffactions

pressIn has been held to havethis State the a State
unlimited, gatherright, though not to news. N.H.constitutional

CONST, Ct.,I, 22; 959,Corp. v. Keene Dist.pt. Keene Pub. 117N.H.art.
Justices,961, 261, 386,(1977); Opinion the N.H.380 A.2d 262 117of

right, adopted(1977). this this courtA.2d 642 To effectuate has373
hearingsgovern pretrialthat criminal and establish astandards

open judicial proceedingspresumption in of and unsealed courtfavor
mayPreliminary hearings public pressbe closed to the orrecords.

only proceedingsif of information from thedissemination would
danger”present to the fairness of the trial ifcreate a “clear and and

by anyprejudicial could noteffect of such information be avoidedthe
Corp.Keene Pub. v.alternative to closure. Keene Dist. Ct.reasonable

supra.
judge may uponAlthough relied ofthe trial have one a number of

Co., DePasquale,interpretations of Gannett Inc. v. 99possible S.Ct.
Corp.instandards set forth Keene Pub. v.to the(1979),we adhere2898

Ct., 959, (1977),117 N.H. 380 A.2d 261Keene Dist. which are
Gannett,by appears court didand which it the trialunaffected

not follow.



712

not,present posture however,The in presentcase its does a closure
question judge, upon motion,because the trial openedhas now the
hearing. question isThe real now whether the trial court’s order

prior press.constitutes a on the opinionrestraint We are of the that it
Stuart,does and that Nebraska Press Ass’n v. 427 (1976),U.S. 539

governs.
court, properly reopening hearings,The trial after requiredthe

plaintiff’s any “publication”that counsel advise his client thatso.
require changewould not the court to venue or consider “alternative

newspaperactions.” forCounsel the thus became a appointedcourt
paperor monitor publish.“censor” to control what the was to In

Stuart, (1976),Nebraska Press Ass’n v. 427 U.S. 539 the Supreme
rightsthe and sixthCourt balanced first amendment and concluded

“prior speech publicationthat restraints on and are the most serious
infringement on rights.”and the least tolerable First Amendment Id.

Communications,559. Virginia,at See also Landmark v.Inc. 435 U.S.
(1978) Daily Co.,Publishing829 and v. MailSmith 99 S.Ct. 2667

(1979). prior hightoThus the “barriers restraint remain and the
presumption against Nebraska,its use continues intact.” 427 U.S. at

also RELATING570. See ABA STANDARDS TO THE ADMINISTRATION
Justice, Press,of Criminal Fair Trial and Free 8-3.1

(Approved Draft, 1978).

Although “gag”is not athe order direct order inas Nebraska
supra, implied “gag”it nonetheless anconstitutes order. We find
nothing supportin the record which would such an order. We

hold reopeningtherefore that the court’s order after the hearingof the
Stuart,was invalid. (1976).Nebraska Press Ass’n v. 427 U.S. 539

avoiding any prejudicialofOne effective method effect of media
coverage, resolvingwhile at the same time the conflict between the

press rights, voluntarytrial-free is to cooperationfair seek the of the
delayingin potentiallymedia dissemination of prejudicialnews

STANDARDS, supraABASee at 8-3.2.information.
Layman’sAs set forth in the to HampshireGuide New Court

(January 1979):atProcedures 20

recognizedto be that the issues of fair trialhas come[I]t
press imposeand free do not in fact an irreconcilable

division between the courts and the media. This is one of the
promising flowingconsequences dialoguefrom the of

years. challenge approachesThe is to find throughrecent
fairly.which both can be accommodated
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day-to-day procedurespractical criminal lawIn terms of
developingreporting, acceptablethis meansand news

accomplishpractice to that result. It ispatterns of a
courts,obligationtripartite of the bar and law enforcement

agencies the news media.and

Hampshire Trial-Free Press hasThe New Fair Committee
policy favoringprocedure to our openformulated that conformsa

judicial providesproceedings. It that when a closure order is
contemplated present orand the news media are indicate an interest

matter, holdingin should considerthe the court an informal
media,includingparties,conference in which interested the news

If, conference,may hearing voluntaryor nobe heard. after such a
reached, closing issued,agreement hearingis order a is theand an

supporting findingsmust for itscourt state the record of fact. See
Guide,Layman’s supra procedure proceduresat 30. This and the set

Corp.,in sixthony protectforth Keene Pub. not defendant’sthe
CONST,trial, I, 15,right impartial pt.N.H.amendment to an art. but

rightpreserve gatherthe news media’s State constitutional to news
CONST, I,pt. 22.under N.H. art.

2U,1979, vacated;AugustorderAmended remanded.of
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