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day-to-day procedurespractical criminal lawIn terms of
developingreporting, acceptablethis meansand news

accomplishpractice to that result. It ispatterns of a
courts,obligationtripartite of the bar and law enforcement

agencies the news media.and

Hampshire Trial-Free Press hasThe New Fair Committee
policy favoringprocedure to our openformulated that conformsa

judicial providesproceedings. It that when a closure order is
contemplated present orand the news media are indicate an interest

matter, holdingin should considerthe the court an informal
media,includingparties,conference in which interested the news

If, conference,may hearing voluntaryor nobe heard. after such a
reached, closing issued,agreement hearingis order a is theand an

supporting findingsmust for itscourt state the record of fact. See
Guide,Layman’s supra procedure proceduresat 30. This and the set

Corp.,in sixthony protectforth Keene Pub. not defendant’sthe
CONST,trial, I, 15,right impartial pt.N.H.amendment to an art. but

rightpreserve gatherthe news media’s State constitutional to news
CONST, I,pt. 22.under N.H. art.

2U,1979, vacated;AugustorderAmended remanded.of
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Rath, attorney Heed,general, attorneyD.Thomas Peter W. assistant
general attorney(David Harrigan, general,L. orally),assistant for
the State.

Macoul, Salem, Reams,A. of M. (JohnJohn and James of Exeter A.
orally), for theMacoul defendant.

BROCK, Superior (Contas, J.)J. The Court has transferred the
following question of law to this court: “Where defendant has[a]
voluntarily absented proceedingshimself from criminal court for
first-degree completion suppressionmurder after hearingsof and
selection, swearing, jurors, maybut not of five be tried in[he]
absentia?”

charged noncapital, first-degree and,The defendant is with murder
recently, custodyuntil in prison pendinghas been at the State trial.

24,September days,Trial was set for 1979. The first four from
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September 27,September suppression24 to were devoted to various
28, 1979, jurySeptember process began.motions. On the selection At

jurors day,time were not sworn.that five selected but Later that same
custodyescapedthe defendant from and his whereabouts remain

Following development, prosecutionunknown at this time. this the
proceedmoved to with the in absentia.trial The trial court then

ruling.questiontransferred the without
arguedThe proceeddefendant’s counsel have that to with the trial

deprivein the him rightdefendant’s absence would of tothe confront
him, and, therefore,againstthe witnesses inwould be violation of the

part I,sixth amendment to the United States Constitution and article
Hampshireof15 the New Constitution.

Although impression jurisdiction,is of inthis issue one first our the
Supreme the andCourt of United States other federal courts have

discussed, posture case,As will inaddressed the issue. be the of this
question hingesthe answer to transferredthe on whether the

right bypresent voluntarilyhis absentingdefendant has waived to be
trial,himself from and whether his trial has commenced. These two

succinctlybeen stated inconsiderations have rule of the43 Federal
Procedure, providesRules of partCriminal which in that:

(b) progress includingThe further of trial to andthe the
preventedreturn of verdict notthe shall be and the

rightdefendant be to haveshall considered waived his to be
defendant,present initially present, (1)whenever a

voluntarily absents himself after the trial has commenced
(whether byor not he has been informed the ofcourt his
obligation during trial),remainto the . . .

43(b). SupremeFED. R. CRIM. P. The Court has ruled that this
provision Taylordoes not violate the United States Constitution. v.

States, (1973).United 414 U.S. 17
Indeed, constitutionality established,the of 43 isrule well itbecause
supported by States,is Court’s in Diaz v.the decision United 223 U.S.

(1912). Taylor, Supreme442 approvalIn the Court cited with the
following language in Diaz:

inis notcapitalthe and the accused[WJhere offense is not
custody, been, if,prevailingthe rule has that theafter trial

begun presence, voluntarily himself,has in his he absents
nullifythis preventdoes not what beenhas done or the

trial, but,completion contrary,of the operateson the as a
right presentwaiver of his to be and leaves the court free to
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and with effect asin like manner likeproceed with the trial
19;414 223 U.S.present. U.S. at at 455.wereif he

byin is not barred the UnitedIt is trial absentiaclear that a
considering whether a trial in absentia wouldInStates Constitution.

Constitution,HampshireI, of the New we findpart article 15violate
Hampshirepersuasive. the NewUnderdecisionsthe federal

right produceConstitution, have a todefendant “shall alla criminal
himself; againstmay toto meet the witnessesproofs that be favorable

defense, himself,fully byface, in hisheard andto and behim face
CONST, I, prohibition against15. There is nopt. art.N.H.counsel.”

voluntaryofbeing the result a defendant’sright asthat waived
proceedings.certainfromabsence

Diaz,In Supremethe note rationale thatCourt took of the
voluntarilycalls the trial defendant hasfor to continue when the

proceedings:absented himself from the

It does not seem usto be consonant withto the dictates of
common sense an person...should liberty,that accused be at

pleased,whenever he to withdraw himself from the courts
...and to upbreak alreadya trial practicalcommenced. The

law,of proposition,result such a if allowed to be would be to
anyprevent persontrial whatever until the accused himself

Diaz,pleased permitshould be to it. 223 U.S. at 457.

agreeWe with that rationale and hold that at least where a trial has
commenced, proceeding in absentia does not violate the New
Hampshire InConstitution. order for triala to have commenced it is

necessary jeopardynot for to Miller,have attached. United v.States
F.2d 600, 603(1st Cir. 1972).463 The processtrial commences once the

of impaneling jurors begun.has Hopt Utah, 574,v. 110 U.S. 578
(1884); Miller,supra. juryUnited States v. Miller In panelthe entire
had been selected thebefore defendant absented himself from the
proceeding, only jurorswhereas five have been in presentselected the

However,case. compelthis fact does not us to conclude that the trial
Miller,had not commenced. In the First AppealsCircuit Court of

noted its dissatisfaction with the freelyidea that a defendant could
depart from jury therebya trial once the had selected haltbeen and

proceedingsthe entirely. 463 F.2d at 603.

We, similarly, conceptfind no merit to the that a defendant can
freely depart jury process begunonce the selection has doinginand so

Indeed,proceedings.halt the other courts have held that a trial in
may departedabsentia be 'held where the defendant has before the
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Pace,jury People 440, 339App.v. Ill.entire was selected. 34 3d N.E.2d
(1975) (veniremen questions jurorswere sworn to answer785 but no

Aiken,Peopleselected). v.actually See 388 N.Y.S.2d 260had been
jurors selected).(App. 1976) (nineDiv.

In the during dayscase at bar presentthe fourdefendant was
suppressionof hearings day juryactivelyand participated in one of

selection. On these facts we hold that the trial had commenced. We do
questionnot address the whether the commencement of a trial is

rightessential to of presenta waiver the to be at trial.

Whether the voluntarilydefendant has absented himself from
proceedings therebythe voluntarilyand rightwaived his presentto be
questionis a of forfact the trial bycourt to be byestablished the State a

preponderance of the Dropeevidence. See Missouri,v. 420 U.S. 162
(1975).

questionThe “yes.”answer the'to transferred is

Remanded.

All concurred.
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