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Pace,jury People 440, 339App.v. Ill.entire was selected. 34 3d N.E.2d
(1975) (veniremen questions jurorswere sworn to answer785 but no

Aiken,Peopleselected). v.actually See 388 N.Y.S.2d 260had been
jurors selected).(App. 1976) (nineDiv.

In the during dayscase at bar presentthe fourdefendant was
suppressionof hearings day juryactivelyand participated in one of

selection. On these facts we hold that the trial had commenced. We do
questionnot address the whether the commencement of a trial is

rightessential to of presenta waiver the to be at trial.

Whether the voluntarilydefendant has absented himself from
proceedings therebythe voluntarilyand rightwaived his presentto be
questionis a of forfact the trial bycourt to be byestablished the State a

preponderance of the Dropeevidence. See Missouri,v. 420 U.S. 162
(1975).

questionThe “yes.”answer the'to transferred is

Remanded.

All concurred.
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Boeckeler,Rath, general assistantattorney (John C.Thomas D.
orally),attorney general, for the State.

Nourie,Wiggin (Garyof Manchester L. Jonathan& E. Hicks and
orally), the defendant.Ross for

BROCK, by Countyindicted the GraftonHeinz wasJ. Thomas
by misapplication.eight of theft RSA 637:10.grand jury countsfor

groundthe indictments on the ofmoved to dismissdefendantThe
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arguing priorjeopardy, his convictionthat federal forformer
(1976), was for the same offense as theembezzlement, 65618 U.S.C. §

hearing on inpresent After a defendant’s motionState indictments.
Court,County (Johnson, J.)Superior CourtGrafton the transferred

question ruling to this court.the without a
1976, managerJulyPrior to the defendant was branch of the

SavingsVillageAgency, ofAshland division the Meredith Bank. Hea
ofof the Ashland School District and the townalso served as treasurer

July 23, 1976, shortage $71,000cashof Ashland. a of wasOn
shortfall,withdiscovered bank. When confronted this theat the

it,responsibility for said thedefendant took and that he had funds tied
up Duringin the next two months undertook fullsecurities. bank athe

of itsaudit accounts.
audit,completionBefore of the bank the and thedefendant United

agreedattorney proceed with prosecution.States to federal The
agreed plead guiltytodefendant waived indictment and to one count

by officer, (1976),a bank 656 asembezzlement 18 U.S.C. follows:§of

July, 1976,dayOn the 23rd inor about of State andthe
HEINZ,Hampshire, beingDistrict of THOMASNew an

employee, Manager Agencyis thethat of Ashland of the
Bank,Village SavingsMeredith a member of the Federal

System, injurewith toReserve intent and defraud said
bank, wilfully knowinglymember and did embezzle and

$71,000.00of moneysconvert own use the sumto his of the
and Bank had possessionfunds of such which come into his

by positionof employeeunder his care virtue his as and
Manager.

January 17, 1977,On appearedthe defendant with counsel in
plea guilty charged.federal court and a of toentered the asoffense He

one-year imprisonment,was sentenced to later to sixreduced months
sentence,imposingIn judgeon defendant’s motion. the federal stated

that he took into consideration the total embezzlement scheme as
presentencing report, includingin allegationsdisclosed the that the

$100,000defendant had embezzled sums in excess of for which he had
chargednot been in federal court.

The full bank disclosed the total missingaudit that amount from
various theaccounts at time the defendant’s scheme was discovered

approximately $240,000.was The State also a fullconducted audit of
the financial of the town of Ashlandrecords and the Ashland School
Department through Julyfrom 1971 1976. This information was
presented County grand jury,to the Grafton eightwhich returned
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byseparatewith ofcharging the defendant acts theftindictments
property. RSA Six of the indictmentsmisapplication of 637:10.

money belonging to town of itsalleged the Ashland andtheft of
moneyalleged misapplicationremaining of fromdepartments; the

depositors.two individualthe accounts ofbank
to the United States Constitution andfifth amendmentBoth the

I, Hampshire protectConstitutionpart a citizen15 of the Newarticle
for the v.being and convicted same offense. Statefrom twice tried
264,115, 118, (1977);Gosselin, A.2d see Brown v.370 267117 N.H.

Ohio, (1977).U.S. 161432

byshowing,has the burden of aThe defendant
evidence, that the offense for which he waspreponderance theof

subsequentlyacquitted is the same as the onepreviously or convicted
637, 652See, Mayes, (6th Cir.),charged. e.g., v. 512 F.2dUnited States

cert, States,denied, (1975); v.422 1008 Sanchez United 341 F.2dU.S.
denied,225, (1965); Pianfetti,(9th Cir.), U.S. 856 State v.cert. 382227

Kowal,84, 699,236, 241, (1906); v.A. State 116 N.H.Vt. 65 8579 cf.
700, 877, (1976) (collateral estoppel). jeopardyDouble366 A.2d 879

chargedonly prohibits reprosecution where the second offense is the
Harlan,first, 31,in fact. v.in law and State 103 N.H.same as the both

(1960).164 A.2d 562
legallyquestion offense isThe first is whether the federal the same

chargedthose offenses in the State indictments. Under the Unitedas
Constitution, prosecution in State isa a court not barredStates

Wheeler,prior prosecution. See United States v.because of a federal
Illinois,(1978); (1959).U.S. 121313 Bartkus v. 359 Where the435 U.S.

jurisdictional facts,except majorityfor a oftwo offenses are identical
pureour constitutionthis indicated that under State iscourt “[i]t

say they [solely]crimes offiction to are different because dual
262, 266, 844,sovereignty.” Hogg,v. 118 N.H.State 385 A.2d 846

(1978).
hand, overlapping subjectwithOn the other two statutes matter do

necessarily the same interests and define the same offensenot reflect
system principalin under our federal have thelaw. States“[T]he

defining prosecuting crimes.” Abbate v.responsibility for and United
States, 187, 195 jurisdiction(1959).Federal criminal not359 U.S. does

byjurisdictionimpair of this State over offenses defined our laws.the
By enacting covering(1969). specifica statute3231 theSee 18 U.S.C. §

embezzlement,“theft, bymisapplication oror bank officercrime of
banks, preemptthe United States did not theemployee” of federal

Ohio, (5 How.)v.Fox 46 U.S.entire field of bank embezzlement. Cf.
independent prosecutingin(1847) (State interest counterfeit410 has
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against fraud). must thereforeWecurrency protect citizenstocrimes
jurisdictionpolicies toof eachandintereststhe actualconsider

statutes define the sameand Statefederalwhether thedetermine
622,Grazier, 335481 Pa. 393 A.2dv.See Commonwealthoffense.

866,461,450, N.W.2d 871Mich. 247Cooper, 398People v.(1978);
(1976); Note, by and Federal Governments:Prosecution StateDouble

1538, 1559(1967).Federalism, HARV. L. REV.80inAnother Exercise

Hogg,robbery presented in v.Statestatutesthe bankUnlike
262, (1978), federal and State statutestheA.2d 844N.H. 385118

ways.jurisdictional Themore thaninin this case differinvolved
theft, embezzlement, orstatute, (1976), covers65618 U.S.C.federal §

byfederally connected banks bankofmisapplication of the assets
protectpurpose is to the assets andemployees. Itsofficers and

relationship. v.having United Statesintegrity a federalof banks
denied,1975), (1976);Barket, (8th Cir. cert. 429 U.S. 917530 F.2d 181

cert,Cir.),(5thStates, F.2d 489Garrett v. United 396
contrast,statute,denied, in(1968).393 952 The StateU.S.

byany misapplication. Stateagainst of theft Theprotects actscitizens
misapplicationspecial for of fundsconcernastatute evinces

official,by governmentalbelonging governmental unit a a matterto a
RSA III. The federalinterest. 637:10with the federalunconnected

dual roles as townnot embrace the defendant’sin case didoffense this
satisfymanager, notand therefore does the State’sand banktreasurer

different in from theoffenses are therefore lawinterests. The State
guiltypled in federal court.defendantone to which the

chargedwhether the offenses are themust next considerWe
separate in fact if differentin Two offenses are consideredsame fact.

Gosselin,required State v.to sustain each one. 117 N.H.evidence is
115, 118, 264, Blockburger(1977), citing v. United370 A.2d 267-68
States, 299, (1932). This is304 “same evidence” test the same284 U.S.

governs propriety multipleof forconsecutive sentencesone which the
See, Nelson,single e.g.,prosecuted trial. United States v.in acounts

1955).Supp. (D.N.H.160 F. 881
inquiry Hogg,different from that in State v.Our must be somewhat

262, 385 (1978). acquittedIfA.2d 844 the defendant had been118 N.H.
court, protectionentitled to claim the ofin federal he would be

in inestoppel to issues resolved his favor the first trial.collateral as all
266, (1978). if theHogg, at Evenv. 118 N.H. at 385 A.2d 846-47State

materially, prosecutioncharged the secondtwo offenses differ must
necessarilyany inif decided the defendant’s favor in the firstfail fact

in v.would fatal to the State’s case the second. See Ashetrial be



722

Swenson, present case,(1970). contrast,In anyU.S. 436 the in397
chargesissues that common to both the federalare and State have

against question us,been theconcluded defendant. The before
therefore, is whether conviction on the State indictments would

beingsubject the to trieddefendant twice and convicted for the same
Gosselin, 115, 370v. (1977);offense. See State 117 N.H. A.2d 264 State

Collins, 499, (1975).v. 115 N.H. 345 A.2d 162
pled guilty $71,000The in embezzlingdefendant federal court to

July 23, agreedor“on about The1976.” defendant with the United
attorney $71,000 representStates that the did not the total amount

scheme,involved in $169,000the embezzlement and that an additional
missing July 23,1976,was from bank funds onaccounts and when the

scheme was Both thediscovered. defendant and the United States
attorney argued to the court thatfederal those additional sums were

it,charge properlynot at issue in the before and were a formatter the
words,authorities of this State rather than the federal court. In other

acts,the defendant has thatconceded there'were and are additional
information,not in the mayincluded federal for which he be held

only question, therefore,inaccountable State courts. The is whether
charged inthe acts the State areindictments the same ones covered in

the federal information.
allegeSix of defendant,the State indictments that the who was

Ashland,town belongingtreasurer of the of obtained funds to the town
departments bank,its were depositand that intended for in the a.nd

“purposely required depositto thefailed make and dealt with the
monies as Itobtained his own.” is clear that these indictments refer to

depositedfunds which inwere never the bank and therefore could not
charge,been in onlyhave included the federal which refers to bank

assets.
counts,remaining totalling $20,000,The two allege that over a

three-year period the to deposits;defendant failed maintain certain
is, helped bythat tothat he himself funds held possiblethe bank. It is

chargedthe inthat activities overlapthese indictments could with
information,chargedthose in the federal which occurred between

July However, yetMarch and 1976. the defendant has not come
any generalforward with evidence whatsoever that the federal

charge allegations.specificthese twocovered

mayAlthough charged partthese acts singleform of a scheme
conduct, proof largeror of the longcourse of theft aover willinterval

necessarily involve fromevidence different or in addition to that
presentedwhich would have been in the charge.trial of the federal

requiredwillBecause different evidence be to sustain the State
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indictments, they growtofact that relate and out of one“the
Gosselin,singlethem a offense.” State v.does not make 117transaction

115, 264,118, (1977).267N.H. 370 A.2d

chargeargues that the federal and the StateThe defendant
allegationspartial the orabout same overall schemeones are each

Jeopardy fragileClause is not suchDouble atransaction. “The
by simpleguarantee prosecutors avoid its limitations thethat can

dividing single temporal spatialexpedient crime into a series of orof a
161, 169 However,Ohio, (1977).Brown v. 432 U.S. as a matterunits.”

law, misapplication multipleor ofof substantive the embezzlement
money properly separateoccasions constitute andsums of on various

maymultiple punishments imposed.for which bedistinct offenses
Hale, (5th 1972);Cir.v. 468 F.2d 435 United States v.United States

Martindale, (D. 1903). multipleF. 280 Kan. Where the offenses146
trial, may appropriatein first ithave been addressed the be tocould
join chargesrequire prosecuting growingtothe authorities all out of

so that the defendant will notthe same acts or transaction be harassed
necessity States,by repeatedof trials. See Abbate v. Unitedthe 359

187, Gosselin, 118, 370(1959); v. N.H. atU.S. 200 State 117 A.2d at 268
Note, by(1977); Double Prosecution State and Federal Governments:

Federalism, 1538,1562HARV. L. (1967).Another Exercise in 80 Rev.
case, however, way joinIn no tothis there was the federal and State

trial,single jurisdictionin neither courtoffenses a as could obtain over
both sets of offenses. 18 U.S.C. 3231.§

pleahisAt the time the defendant entered to the federal
information, he, counsel, attorneyhis and the United States all

allegedrecognized onlyin partthat the acts the information were one
scheme,larger might chargesof a and that he face related on other

Nevertheless,parts eagerof the set of transactions. all of them were to
charge expeditiously,thehave federal resolved even before the full

investigation completed. circumstances,wereaudit and Under these
hardly complain prejudiced bythe defendant can that he has been the

fragmentation.

apparently alreadyThe defendant feels that he has been
punished for the entire scheme because the federal court considered

allegations sentencingin legislaturethe additional him. Our has
statutory previouslyprovisiondeleted a which afforded defendants an

opportunity duringto sentencinghave other crimes considered in a
subsequent prosecutionmanner that barred for those crimes. RSA

(1974). section, 25,II July651:4 The amended version of that effective
1975, option. (Supp. 1977);eliminated that RSA 651:4 II see State v.
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28, 31, 818,Dufield, (prior(1979) statute).398 A.2d 820119 N.H. In
judge maypractice, sentencingfederal the intotake account the

surrounding charged, includingthe offensecircumstances
indications of conduct for which thecriminal defendant has not been

32(c)(2);tried Crim. P.or convicted. See Fed. R. United States v.
Bowdach, 1160, 1175(5th 1977);Cir.561 F.2d Billiteri v. United States

Parole, 938, (2d not,1976).Bd. 541 F.2d 944 Cir. That action doesof
however, that subsequentmean the conduct can never be the forbasis
prosecution­ :

sentencing judge’s biographyA ofconsideration the of a
defendant notconvicted does confer transactional

immunity every maypossiblefor misdeed which have been
judge. particular chargeto the The fact that arevealed is

maypending inappropriatein itanother court make for the
sentencing judge matter,inquire intoto that but if he

significance it,should attach some minimal to his exercise
faculty judgmentof the human of is not the constitutional

equivalent judgmentof a offormal the court forever
barring proceedinga before another tribunal.

166,Haygood,United v. F.2d (7th 1974),States 502 Cir.169 cert.
denied, (1975).1114 The419 U.S. State cannot be barred from
prosecuting judge procedurewhen a federal follows a that has
specifically awaybeen done with under our State law.

prosecutionWe that underconclude the six State indictments
relating allegedlyto town funds which the defendant depositfailed to

provisionjeopardydoes not the Hampshiredouble of the Newviolate
Constitution.

remainingrespectWith to chargingthe two indictments the
deposits,defendant with failure to maintain certain superiorthe

court, defendant, mayupon of the relatingmotion consider evidence to
jeopardy prohibits prosecution.whether or not double further

Remanded.

DOUGLAS,J., result;concurred in the the others concurred.


