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Rath, attorney McNamara,general (Richard B.D.Thomas
attorney orally),general, for the State.assistant

Macoul, Salem, for the defendant.A. ofJohn

DOUGLAS, appeals juryfrom a inJ. The defendant verdict
County Superior guiltyinRockingham Court which washe found of

632-A:2,violating prohibiting aggravatedRSA felonious sexual
duringExceptions pretrial hearingtaken a onassault. the defendant’s

duringsuppress themotion to and course of trial were reserved and
by Contas, J. denyingto this courttransferred We reverse the order

suppress by defendant,the motion to certain statements made and
exceptions byrulingswe not thosetherefore do consider to made the

court at trial.
presented rightsThe isissue whether the defendant’s constitutional

by interrogatingwere violated the officer’s failure to cease
questioning requested attorney.the anafter defendant

defendant, twenty-one-year-old man, Paso,The a was in Elarrested
Texas, 1977, charges arisingin November ofbecause of anout

against Hampshirein rape. 15,indictment him New for On November
1977, CountyRockingham Deputy Sheriff Cookarrived at the El Paso
county awakeningjail atand after defendant 1 a.m. took him into
custody. airportThe to Eldefendant was taken the Paso and boarded a
flight During plane and, according Cook,to Boston. the ride he ate to
slept.

Airport,Upon Logan Cookarrival at drove the defendant to the
They policeDepartment.Portsmouth Police at thearrived station at

p.m.,about 2:00 and the was interrogationdefendant taken into the
room.

partpolice interrogation.in Initially,Three officers took the
Sergeant present.Hinton and Detective Krook wereDetective Hinton

rights, readingofadvised the his prepared form,defendant from a
Althoughalso readand had the defendant the form. the defendant

form,sign stating attorneyrefused to the that an had once told him
sign anything,tonever he did indicate he rights.that understood his

During part interrogationthe offirst the the anydefendant denied
rape, knowinginvolvement in the but admitted the victim and her

Shortlyboyfriend. p.m.,after 3:00 the defendant stated that he was
hungry given Captainheand was food. Mortimer theentered room at

p.m.about 4:00 and asked the defendant if he had been ofadvised his
them,rights ifand he understood to the respondedwhich defendant

affirmatively.
spoke shortlyMortimer with the defendant until p.m.,before 5:00

telling policehim about the evidence that the had accumulated. The
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thought he had better talkthat “he to andefendant then stated
attorney.” he told defendantthat he could use theMortimer testified

lawyer you,you youwould tell I’llI what a and tellphone, “but can tell
word, yoursay keep mouth shut.”thing. athe same Just don’t

added, right thingisn’tthat Mortimer “That theDefendant testified
sick,do, you very youngyou are man. You are sick. Youfor to because

by yourself, youhelpgoing get unless talk to me now.”toare never
questionthat Mortimer continued to him.further testifiedDefendant
helphe told defendant he needed andthat thatMortimer admitted

you get help?”me and thathim “Could Mortimer’sdefendant asked
helped prisoninresponse could be the or thewas that the defendant

kept pressingthat Mortimerhospital. further testified himDefendant
going getsaying help,sick and never torape he was andto admit the

onlythey, helpones who couldpolice, were the and that therethat the
attorney. express bygetting There was no ofan denial thiswas no use

interrogationThe terminated and theMortimer on the record.
p.m.to a cell at about 6:00was takendefendant

arguments supportintwo of hisraises contentionThe defendant
counsel, interrogationthat, right tohis should haveonce he asserted

attorney present rightwas or a valid ofuntil waiver theterminated an
argues suspect requestsHe first that when ato counsel was obtained.
in-custody interrogation,attorney during ofthe course State andan

againstrights requireself-incrimination notfederal constitutional
voluntary,only any subsequent shownconfession be to bethat but also

subsidiary rights Arizona,procedural in v.outlined Mirandathat the
argues(1966), followed. He436 be also that the sixth384 U.S.

post-indictmentright to counsel attaches at aamendment
interrogation unless the State canis violated establish that anand
attorney suspectprovided or that the waived his sixthwas

Williams,right. (1977).v. 430Brewer U.S. 387 Ouramendment
unnecessaryholding makes iton issues tothe self-incrimination

argument.amendmentthe defendant’s sixth We note inaddress
placepassing questioning took defendant wasthat all indictedafter
question anythere is serious whether of it wasand therefore

States,v:permissible in the absence of counsel under Massiah United
(1963).377 U.S. 201

HampshireBoth the States Constitution and the NewUnited
against involuntaryprotect a defendantConstitution self-

anycompelledperson... shall be inincrimination. “No criminal case
Const,againstto be a witness V;himself . . . .” U.S. amend. “No

subject compelled againstto or furnishaccuse evidenceshall... be
CONST, I,pt. provisions guaranteeart. 15. Thesehimself.” N.H. a

warningsprocedural protections, such as and thedefendant
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waiver, safeguardrequirement underlyingof which thea State and
rights of freedom from self-incrimination.federal

outlining proceduralv. is seminalMiranda Arizona the case the
protections granted under the State and Federal InConstitutions.

safeguards:Supreme Court two ofthat case the established levels the
warnings givenfirst level relates to that must bethe and waiver that

commences;interrogationmust be obtained before the second level
grantedprotections rightrelates to the once the defendant asserts his

during interrogation.orto silence to thecounsel

Miranda, the an“[i]f individual he wantsUnder states that
attorney, interrogation must attorney present.”the cease until an is

Arizona, (emphasis added). suspect’sMiranda v. U.S. at384 474 The
request per rightfor counsel made awas se invocation of his to

uniquefreedom from self-incrimination because of “the role the
lawyer plays systemin the justiceadversarial of criminal in this
country.” C., 2560, (1979).Fare v. Michael 99 S. Ct. Although2569

language imposeMiranda’s would seem to an anyabsolute bar to
policefurther communication suspectbetween the and the until the

attorney,suspect bytalks with an and has been so construed some
courts, Grant, 366,375 n.l,People 257, 262see v. 45 N.Y.2d 380 N.E.2d
n.l, 429, 434 (1978), therein,408 n.lN.Y.S.2d and cases collected other

interrogationcourts have allowed continued under circumstances
showing knowing intelligent Id.;a and waiver. see United States v.
Charlton, (6th 1977),565 F.2d 86 Cir. cert. denied. 434 U.S. 1070
(1978). reasoning cases,We allowingfollow the of the latter a

righttodefendant waive his to counsel after he has asserted it. State v.
Butler, 888, (1977).N.H. A.2d117 379 827

case,presentIn the the defendant’s thoughtstatement that “he
attorney”he had better talk to an is rightssufficient to assert his under

Accord, State, (Tex.Miranda. Ochoa v. 573 S.W.2d 796 App.Crim.
1978) (defendant’s anyinindication manner that he wished to have a
lawyer Therefore,right).is sufficient to assert subsequenthis

onlywillconfession be admissible if the State can establish that the
right Butler,defendant later his towaived counsel. v.State 117 N.H.

888, (1977).379 A.2d 827

constitutionallyprove waiver,To a effective the State must
suspect’s rightthe to questioning byfirst show that terminate

“scrupulouslyrequesting counsel Peoplewas honored.” v. Grant
supra. this willFailure to meet standard cause the confession to be

Watkins,v.Commonwealth (Mass.inadmissible. 379 N.E.2d 1040Cf.
1978) “scrupulously(applying requestthe honored” standard to for
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ceased,questioningwherefinding admissibleconfessionandcounsel
counsel,opportunity to and renewedgiven callwasdefendant

Second,defendant).by the State must showquestioning was initiated
right it was The courtsonce asserted.suspect waived thethat the

determiningin whether there was aapply traditional standardthe
was intentionalthat there an“It be shownmustwaiver:

right privilege.”of a known orrelinquishment or abandonment
458, (1938), v.Zerbst, cited in United States464v. 304 U.S.Johnson

we that the has toCharlton, find State failedat 91. Because565 F.2d
waiver,establishing a valid we hold that theofthe burdenmeet

isconfession inadmissible.defendant’s
n.55, burden ofArizona, theS. at 486 State’s384 U.v.Under Miranda

sustain whenconstitutionally isdifficult toestablishing waivera effective
ques­not beforerequest was honoreda for counselthatthe record shows

Butler, (1979);Ct. Canal99 S. 1755tioning Carolina v.continued. North
Jago,Maglio v. F.2dGomez, 1978); 580(5th1289 Cir.566 F.2dZone v. cf.

right towaiver of sixth amendment1978)(refusing to find(6th202 Cir.
request for that notof counsel washeightenedunder burdencounsel

rightof toimportance the freedom from self-­honored). theBecause of
waiver,incrimination, requiring expressanashave read Mirandawe

Butler, 891, 379 829,written, at A.2d117 N.H. atState v.oral oreither
implyingin a waiver.thereby avoiding inherentthe difficulties

Court, recentlySupreme rejected propositionThe has the that
expressrequires rightswritten or oralan waiver of thoseMiranda

interrogation,arising beginning requiringat the of an thatinstead
totalityquestion determined onthe of waiver be the of the

surrounding interrogation.the North v.circumstances Carolina
Noel, 522, 404Butler, (1979); 290see v. 119 A.2d99 S. Ct. State N.H.1755

(1979). requestwas noIn the North Carolina case there for counsel
Miranda,only the first level ofit therefore involved whichand

warnings givenrequires and a waiverthat be obtained before
commences, governquestioning notand therefore does this case. Here

level, proceduresinquiry on the whichour focuses second relates to to
expressly rightsuspecta has asserted his tobe followed after silence

Grant, 366, 257, 408People v. 45 N.Y.2d 380 N.E.2dor to counsel. See
(1978).N.Y.S.2d 429

generallyonly any right stringentis of to moreNot assertion treated
scrutiny warnings,judicial first eventhan level but stricter standards

rightof tois thewhen there an assertion counsel.adhere

rigidinthis the court fashioned Miranda theFor reason
attorneyrequest perforthat an is serule an accused’s an
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rights, requiringinvocation of his Fifth Amendment that
interrogation C.,all cease. Fare 2560,v. Michael 99 S. Ct.

(1979).2569

protectionsWe hold that the State constitutional supportthat
right requirementthe to freedom from self-incrimination include the

voluntary express (not bythat a oral or written waiver induced
interrogation) rightfurther be obtained once the to counsel is

expressno orasserted. There was oral written inwaiver this case.

We further hold on the record before us that it could not be
beyondfound a reasonable doubt that the admissions in this case were

145,voluntary. Phinney,v.State 117 N.H. 370 (1977).A.2d 1153
Considering testimony regardingMortimer’s and defendant’s the

made,circumstances under which the statements were it could not be
beyondfound a reasonable doubt that defendant was not induced to

talk, attorney,requested byafter he had an statements of Mortimer
regarding lawyer himwhat a would tell and that he was sick and

help police provide. are,needed that the could Statements so induced
been, involuntaryand have inadmissible as since the earliest times.

Howard, statements,(1845). therefore,v.State 17N.H. 171 The cannot
any Arizona,purpose. Minceybe used for v. (1978).434 U.S. 1343

exception rulingThe defendant’s to the trial court’s on the motion to
suppress is sustained. Case remanded for retrial.

Exception sustained; remanded.

All concurred.


