
777

Rockingham

No. 79-136

HampshireofThe State New

v.

CushingMichael C.

24,October 1979

Rath, attorney general McAuliffe,Thomas D. J. assistant{Steven
attorney general, orally), for the State.

Shaines, McEachern,Madrigan {Gregory& of Portsmouth D.
orally),Robbins for the defendant.

appealed HamptonPER CURIAM. two inDefendant convictions the
Superior Rockingham County;forDistrict Court to the Court one on a

18, 1976,charge trespass Augustof oncriminal and the other on a
8,charge of mischief on orcriminal about December On1976.

11, 1979,January superior courtthe mailed defendant a notice of
arraignment appeals January 23,on to be onboth held 1979. The
defendant, represented by counsel,who not appearwas tofailed and

By January 24, 1979,was defaulted. motion dated he asked that the
countrydefault be stricken because he had been out of the on vacation

January 23, 1979,untiland had not returned at noon. The State
opposed ground alleged “accident,the motion on the that he had not

or misfortune” and because he providingmistake was at fault for not
the court with his most recent address. The motion was denied on

23, 1979,February rehearingand defendant moved for a which was
exception by Mullavey,denied. Defendant’s was transferred J.

argument, appearedAt it disputeoral that there was no real as to
consequently credibilitythe facts and no issue of was involved in the

therefore,good position,indecision below. We are as a to decide the
superiorissue as the court. findWe that the defendant’s failure to

appear towas due accident and misfortune and not todue defendant’s
neglect. appeal AugustRSA 599:1-b. The defendant had filed his in

nothingappears,1976. So far as he had heard from the court before he
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Consideringleft on vacation. perioda two-week the short of his
absence, negligentwe not find defendant for havingdo not either his

notifyingmail courtforwarded or the of his new location.

stricken; remanded.Default

BOIS,J., did not sit.

Original
No. 79-140

HampshireThe State of New

v.

Deborah Givner

24,October 1979

Rath, attorney general Mosseau,(Peter attorney,Thomas D. W.
orally), for the State.

Somerville,Givner, Massachusetts, proDeborah of se.

question presentedPER petitionCURIAM. in thisThe for a writ of
corpus petitioner’s appeal superiorhabeas is the towhether the court

trespassfrom a criminal conviction which was remanded to the


