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Consideringleft on vacation. perioda two-week the short of his
absence, negligentwe not find defendant for havingdo not either his

notifyingmail courtforwarded or the of his new location.

stricken; remanded.Default

BOIS,J., did not sit.

Original
No. 79-140

HampshireThe State of New

v.

Deborah Givner

24,October 1979

Rath, attorney general Mosseau,(Peter attorney,Thomas D. W.
orally), for the State.

Somerville,Givner, Massachusetts, proDeborah of se.

question presentedPER petitionCURIAM. in thisThe for a writ of
corpus petitioner’s appeal superiorhabeas is the towhether the court

trespassfrom a criminal conviction which was remanded to the
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filingeight-dollarpay feerefusal to theof hercourt becausedistrict
subsequent in v.decision Stateof ourbecauseshould be reinstated

declaring147, (1979), the feeA.2d399 297Cushing, 119 N.H.
appeal reinstated.the should behold thatWeunconstitutional.

Givner, se,by probrought who wasDeborahpetition isThis
Hampton intrespass in District Courttheof criminalconvicted

appeal fromgave of and received a letternoticeNovember 1978. She
eight-dollar entryinforming and of aher of the feesuperior courtthe

15, 1978,22, 1978, DecemberAbout defendantdeadline.December
stating her belief that the fee wassuperior courtwrote the

jurypay Onto it and demanded a trial.and refusedunconstitutional
1979, filing7, fee unconstitutional incourt declared thethisMarch

147, 399 (1979).Cushing, A.2d 297 On or about Marchv. 119N.H.State
1979,8, notified her that her case had beendistrict courtthe

30, 1979,report jail Aprilto to onthat she wasremanded there and
unsuccessfully seekingsentence. Afterunder the district court

petitionappeal, plaintiff filed this for writof the areinstatement her
corpus.of habeas

argues plaintifffirst that because the is not nowThe State
incarcerated, petition. rejectnot consider her We thiswe should

theory necessarythat actual incarceration is incontention. The old
way custody.corpus given to a more realistic view of Seehabeas has

Court, (1973). plaintiffHensley Municipal 411 U.S. 345 Thev. has
only staytemporary purposeobtained a for thebeen sentenced and has

legalallowing her remedies.of her to exhaust She remains under the
obligation report whento for incarceration called. This is sufficient
custody purposefor the of this case.

147,Cushing, (1979),119 N.H.In v. 399 A.2d 297 thisState
requiring eight-dollar filingan fee ascourt decided that a condition to

byappealing superior jurytoto the court obtain a trial was
“[ejxceptIt that forunconstitutional. was decided these defendants or

yetany appeals paid, opinionpending where the fee has not been this
148,givenwill not retroactive effect.” 119 N.H. at 399 A.2d at 298.be

plaintiffsargues appeal pendingthat because the was notThe State
decided,Cushing shethe time was does not come within its ambit.at

7,Cushing appealPlaintiff took inwas decided on March 1979. her
superiorinformed the court that she toNovember 1978. She refused

groundeight-dollar itpay fee on the that was unconstitutional.the
22,Although payingfor the fee was December notice thatthe deadline

to the district court was not sent untilher case had been remanded
8, 1979, Cushing was decided.March after
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opportunity appealtono or otherwisetime she hadUntil that
remand, solelythe was due to herchallenge because remandthe and

fee, regard appealwe her aspay unconstitutionalrefusal to the
Cushing rule. thatpurpose of We therefore holdpending for thethe

appeal be reinstated.her should

granted; appeal reinstated.Petition
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