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law, that therequirements of andsystem meet thenotseptic didthe'
bringreasonably required to it into$9,251.93 wasofaward

supra.conformity. Sargent v. JanvrinSee

Exceptions overruled.

King, JJ., not sit.didBrock and
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Devine, Millimet, Branch, (DavidStahl & of H.Manchester Barnes
orally), plaintiff.for the

(byCopithorne, orally),of theDavid M. Laconia brief and for
defendant, Marina, Inc.Gilford

BROCK, declaratory judgmentpetitionJ. is forThis a under RSA
Company491:22. AssuranceCommercial Union seeks to itsdetermine

obligations “Special policyunder a Multi-Peril” insurance issued to
Marina, regard brought againstGilford in to an action Gilford Marina

by George Joyce Cannavino, alleging negligenceand Frank and
warranty.ofbreach

agreed DuringThe case is submitted on an statement of facts. the
1975-1976, Joyce forty-threewinter of and Cannavino stored their

foot Chris Craft Motor at theYacht Gilford Marina. The owners
requested repairs performed.that certain be It is their contention that

perform repairsGilford Marina failed to the in a workmanlike
negligent properlymanner and that this failure repairto the vessel

damage. (Walter Murphy, Esq.)caused further The Master L. found
obligated and,that Commercial Union was to defend the action if the

established,allegations complaint provide coveragein upthe were to
policy. (Keller, C.J.) approvedto limits of Courtthe The the master’s

recommendation. We affirm.
liability policy Marina,In the section of the issued to Gilford

agreedCommercial Union to

pay on ofbehalf the insured all sums which the insured shall
legally obligated pay damagestobecome as because of...

byproperty damage . .. caused arisingan occurrence and
maintenance,ownership,out of the or use of the insured
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necessaryoperations orpremises all incidental to theand
(Emphasis added.)insured.the namedbusiness of

coverage.goes certain areas ofpolicy on to exclude ExclusionThe then
to(a) applyof ...policy providesthe notdoesthat insurance“[t]his

anybyliability insured under contract . . .the but thisassumed
warranty byperformedapply to a... that work orexclusion does not

will inbe done aon of the named insured workmanlikebehalf
coverage providedthat thecontends broadmanner.” Gilford Marina

section,liability coupled (a),withby exclusion would lead athe
position of the insured toperson in the conclude thatreasonable

by repairsdamage unworkmanlike isproperty caused covered under
policy.the

coverage on thedenies basis of two otherCommercial Union
that:which stateexclusions

apply (k) property damagedoes not toinsurance ... to[t]his
care, custodyproperty in or control(3) the of the... insured

any purpose exercisingis forthe insuredor as to which
damagephysical (o) propertytocontrol . . . to work

by arisingperformed or on of the named insured outbehalf
thereof, materials,any portion partsor out ofof the work or

inequipmentor furnished connection therewith.

issue, namely,presentsThis case a familiar “whether the
ordinary layman position reasonablyofin the the insured could be

qualifiedexpected policy’sexclusionsto understand that certain the
Gollan,grants coverage.”of Commercial Union Assurance Cos. v. 118

839,744, 745, (1978). provingA.2d 841 The ofN.H. 394 burden
noncoverage (Supp. 1977).RSAis on the insurer. 491:22-a

contradictory policies,In in insuranceclausesreconciling
correctlyadopt interpretation which mostwe must the reflects the

Laconia,expectations Cityv.reasonable of the insured. Brown 118of
376, doing,(1978). In soN.H. 386 A.2d the test is1276 “whether the

ordinary layman reasonablypositionin of the insuredthe could be
expected qualified policy’sto understand that certain exclusions the
grants coverage.” Gollan,Union Assurance Cos. v.of Commercial 118

744, 745, 839, (1978).N.H. 841 In Gollan this394 A.2d court had to
indetermine the of these same exclusions a similareffect Commercial

policy. majority (a)AUnion of the court found exclusion and exclusion
(o) (a)to be “irreconcilable” and held that exclusion controlled. Id. at
748, greaterresult394 A.2d at 842. The same obtains with even force
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where, here, liability policy providesas of coveragethe section the for
operations necessary“all or incidental to the business of the named

insured” and the insurer knows that its insured is in the business of
repairing watercraft.

care,Commercial custodyUnion next contends that the and
(k)(3) obligationscontrol exclusion relieves it of its policy.under the

argues preventsCommercial Union thisthat exclusion the insurer
becoming guarantorfrom a of workmanship.the insured’s In other

words, generalCommercial Union seeks to use languagethe in the
care, custody and control exclusion to achieve a result it could not

by explicit languageachieve the (o).of exclusion To the extent that the
care, custody and control exclusion conflicts with (a)exclusion it is

Gollan, 744,ineffective. See 118 N.H. 394 (1978).A.2d 839

If Commercial provideUnion did not coverageintend to for
property damage bycaused Gilford Marina’s performfailure to work

manner,in a workmanlike Commercial Union should have sostated in
plain simple language. Laconia,and 376,Brown v. 118 N.H. 386 A.2d

(1978);1276 Peerless Clough, 76,Insurance Co. v. 105 N.H. 193 A.2d
(1963).444

Exceptions overruled.

KING,J., sit;did not the others concurred.


