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Hampshire,inpolicy New there isan attachableinsurance
quasi jurisdictionof infor the rem over theinsufficient exercisebasis

defendant.

Exceptions overruled.

King,GRIMES, sit;J.,C.J., not the others concurred.and did
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Fisher, Parsons, ClancyTemple, (Edward T.Moran of Dover&
orally), for the defendant.

Association, (GaryNadeau of Portsmouth H. ReinerProfessional
orally), plaintiff.for the

PER assumpsit brought byCURIAM. This is an inaction the
plaintiff, Sperl, against defendant, Sperl.Jeannette the Cecil Paul

recoveryplaintiff seeking alimony pursuantThe is of due her to a New
Jersey principaldivorce decree. The issues for our consideration are
whether the trial court abused its denyingdiscretion in the

trial,jurydefendant’s motion for a whether the defendant was denied
process,due declining modifyand whether the court erred in to

retroactively alimony arrearagethe upholddue under the decree. We
the trial court.

byparties SuperiorThe were divorced ofdecree the Court of New
Division,Jersey, Chancery Bergen County, January 4,1964.on Under

decree, pay alimonythe the defendant was ordered to plaintiffto the in
persum ofthe month. The defendant is a resident of$200 New

Hampshire plaintiff Jersey.while the resides in New
1977, plaintiff broughtIn June the suit in past-this toState recover

alimony. response,due installments of In the defendant’s counsel
appearance 10,1977,submitted an card to the court on June but did

appearancenot byindicate on the card jury.whether he desired trial
Defendant’s counsel not ofdid learn his error until Aprilinsometime

Thereupon, jury1978. the defendant moved for a trial. After a
hearing, (Mullavey, J.)the Court denied the motion.

14, 1978,The matter was to be heard on pursuantJune but to
motion, hearingdefendant’s againthe was continued. The case was set
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January 9, 1979,hearingfor on but the notice to the defendant was
wrong Although disputesent to the law firm. there was a whether

counsel,notice was to thethereafter sent defendant’s he claims not to
Januaryhearing appearedhave learned of the until 8. The defendant

January 9, reassigned day.on but the case was for the next
meantime, plaintiff summaryIn the the had filed a motion for

judgment objected. hearing Januaryto which the defendant At the on
10, plaintiff Jerseythe offered into evidence the decree of the New

testimony regarding past-duecourt and her installments. The
plaintiff's registered, broughtdefendant moved that the decree be

forward, grantedand modified. The court the defendant’s motion.
trial,At paythe conclusion of the the defendant was ordered to to the

alimonyplaintiff arrearage $8,400,in the amount of and the New
Jersey any alimonydecree was modified to eliminate further

Thereafter,payments. the defendant moved that the court set aside
verdict, groundsand reconsider its theon that under the law of New

Jersey, questionthe decree in was not {Bean, J.)final. The Court
motion,denied the defendant’s and transferred defendant’s

exceptions.

argues righthas byDefendant that he been denied the to trial
jury. However, 8,superior 8,App.under court rule RSA 491 R. he

right by requestwaived his failure to make a in accordance with the
byrule. His later motion was heard the court and denied. We cannot

say grantingthat the court abused its discretion in not relief from the
Realty Corp.rule. v. National Fire Company,Insurance 107Nassif

267, (1966).N.H. 220 A.2d 748

arguesDefendant further that processhe was denied due
inadequate hearingofbecause notice of the on the merits. In addition

January 8,to the failure to receive notice until he also claims confusion
hearingas summaryto whether the would be on the motion for

judgment However,which had not on orbeen acted on the merits.
Januaryappear putdefendant did on 9 and the matter was over until

day. January 10,the next On registerdefendant filed a motion to and
modify foreignthe divorce decree. After duringsome discussion

suggested plaintiff mightwhich it was that be entitled to a
modification,in of agreed bycontinuance view of the issue it was both

parties proceed hearing. circumstances,to with the Under these we
say process.cannot that defendant was denied due

arguesThe defendant next that the trial decliningcourt erred in to
modify retroactively alimony arrearagethe due under the decree. In

contention,support thisof the defendant asserts that the decree was
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byproperly it notnot admissible because was authenticated the
foreign jurisdiction,presiding judge of andthe that the defendant’s

alimony incorrectlyobligation pay wasto determined with reference
JerseyHampshireto New rather than New law.

allegationdefendant’s first of isThe error without merit. Our
foreignprior alimony decree,tocases have indicated that enforce a the

plaintiff present copy judgment.an ofmust authenticated the See
Moore, 130, (1950).Moore v. 96 N.H. 71 A.2d 409 But see Culhane v.

Culhane, 389, 402 case,119 N.H. (1979). however,A.2d 490 In this the
pursuantdecree was before the court to the defendant’s motion to

register. objection byIt is settled law that an to evidence is waived one
subsequentlywho introduces the same evidence. 88 C.J.S. Trial 116§

193,(1955); Benzing, (1954) (anLeavitt v. 99 N.H. 107 A.2d 682cf.
exception party’swill not be whereconsidered the conduct was such as
to divert attention issue).from the

appliedThe contention that the itdefendant’s trial court erred when
determiningHampshire plaintiffs rightin alimonyNew law the to

arrearages properly trial, judgeis also not before this Atcourt. the the
Hampshirein precludedindicated that his view New law

Mahon,arrearage. McCrady 762,of the See v.modification N.H.117
response court,(1977).378 A.2d 1143 In to the forcounsel the

defendant said:

honor,your pay arrearage,we had offered toWell the and
beingprejudiced havingour concern is not gomain to todown

Jersey plaintiffNew and file modifications down there. The
least,very ifis At thehere. we’re entitled to modification

day forward, inthis that itself will be some relief to thefrom
defendant.

(Emphasis added.) appriseThe defendant’s counsel failed to the trial
rights partiescourt of ofhis view that the the were to be determined in

Jersey appears acquiescedaccordance with New law. It that he in the
regard arrearage Indeed,court’s todecision the as vested. not until

days subsequentfive to the close of trialthe did the defendant’s
counsel, reconsider,in his motion to asideset and inform the trial

apparentcourt of its error.

elementary that issues raisedIt is not at trial cannot be
Calawa,appeal 676,raised on to this Hausercourt. v. 116 N.H. 366

Dover, Inc.,(1976); Wiggin McCrayA.2d 342,489 v. Kent 109 N.H.of
(1969). equally252 A.2d 418 It is clear that the defendant’s failure to

rulingexcept regarding alimony arrearageto trial court’sthe the
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precludes our consideration of the claim. Bradbury Shaw,v. 116N.H.
388, (1976);360 A.2d 123 Leavitt v. Benzing, 193, 10799 N.H. A.2d 682
(1954). Although this court has sometimes relaxed requirementthe

exceptions, see,for e.g., Crosby,Govev. 380,100 N.H. 128 A.2d 205
(1956); Colburn,McPhee v. 406, 10198 N.H. A.2d (1953),458 we do not
choose to do so in the instant case. SeeBarton v. City Manchester, 110of

494, 272N.H. Here,(1970).A.2d 612 the defendant’s counsel indicated
to the court arrearagethat the was not in controversy. Rather, his
intent was to prospectivesecure a modification and the modification

granted bywas Accordingly,the court. the defendant cannot now
attack ruling.the court’s

Exceptions overruled; appeal dismissed.

King, J., did not sit.

EmployeesPublic Labor Relations Board
No. 79-121

Employees’The State ofAssociation
Hampshire, Inc.New

v.

EmployeeCheney and PublicElizabeth W.
BoardLabor Relations

14,November 1979


