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Green,Sheehan, Phinney, (Bradford CookBass of Manchester E.&
orally), plaintiff.for the

Manchester,Flower, Jr., city byofsolicitorassistantCharles W.
cityorally, of Manchester.for the defendantbrief and

Manchester,Winston, by orally,of brief and for theM.James
city Board of Health.of Manchesterdefendant

BOIS, bybroughtJ. equity injünctiveThis is ina bill relieffor
health,city its ofplaintiff against of Manchester and boardthe

citydischargefollowing health officer. The Trial Courthis as
authorityof did not toJ.) the health have the(Wyman, ruled that board

his reinstatement. We affirm thedischarge orderedplaintiff, and
court’s decree.

cityappointed officer for the of Manchesteras healthPlaintiff was
years. mayorposition for nine board ofin that TheJune 1969 and held

changed requirementthe thepreviously thathadand aldermen
onlyphysician plaintiff,to enable who held apublic officer be ahealth

health, position. 9,1978,todegree publicin fill that On Junemaster’s
plaintiffs employmentthat wouldhealth announcedthe board of

23,1978. right processAlleging his tothat due hadJuneterminate on
22,1978, seekingviolated, brought onthis action Juneplaintiffbeen

hearing.appropriatepending The court heldanreinstatement
plaintiffhearings, the as healthordered reinstatedandseveral

discharge byofficer, ruling purported the board of health wasthat the
“null, void, of effect.”and no
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authorityprincipal dischargeissue in this is theThe case whether to
public health is inthe Manchester officer vested the board orof health

mayor presents questionthe of and aldermen. Thisboard a of
statutory construction.

by privateIt is the Court inclear that General act 1846 vested the
authorityCity byCouncil with then heldManchester all the ofboard

health:

authority bypowerAll the and now vested law in the
Manchester,board of health for the town of beshall

council,cityto intransferred and vested the and shall be
by appointmentinto execution thecarried of health

commissioners, cityor in such other manner as the council
shall determine.

city Manchester,An to 1846,Act establish the N.H. ch.Laws 384:20of
(hereinafter Act). provision adoptedThis1846 was inverbatim the

MANCHESTER,city N.H.,ofcharter the of Manchester. CODE OF
Ordinances, (Municipal Corp. 1972).Charter 20 Code§ See also

1853, (similar provision cityLaws of N.H. ch. 1404:22 Nashua);re of
1855, (similar provisionLaws N.H. city Dover).of ch. 1699:20 re of

1867, byIn public provisionthe General Court act aenacted similar
privateto the aforementioned acts:

powersAll the vested in the ofboard health of towns shall
city councils,be vested in the and shall be carried into
manner, by officers,execution in such such and with such

citypowers as the councils shall determine.

1867,Gen. of provisionStat. N.H. ch. 44:10. This has remained
unchanged to RSA (1970);date. See Rev. 1942,47:12 LAWSOF N.H.

66:12; 1926, 54:11;ch. Pub. Laws of N.H. ch. Pub. Stat. of N.H.
1891, 50:9; 1878,Gen. LAWSOFch. N.H. ch. 48:9.

1885,In privatethe General Court enacted a law “Anentitled toAct
City Manchester,Establish a ofBoard Health for the of and Define Its

Powers and Duties.” It is this act which is the controversy.source of
provides pertinent partThe act in as follows:

The uponSection2. board shall enter its on firstduties the
Monday February annually; organize byin said theboard shall
choice of one of its asmembers chairman and another as
clerk, they may adopt regulationsand such rules and for

governmenttheir own and the all subordinate byof officers
theyemployed maythem expedient,as repugnantdeem not to
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state, the shall receive suchthe and said boardthe laws of
city maycompensation services as the councilsfor their

determine.

haveshallherebyconstitutedboard health3. TheSection of
all thein, performshallpowers vested andand all theexercise

prescribed towns under theto healthduties officers of
statutes, appoint sanitarypower to suchshall haveand

necessary,they may deem and theirinspectors as ^define
service,duties, compensation;theirand fixterm of

(emphasisprovided original), that the whole amount of
compensation not exceed the amountshallsuch

councils;by citytheappropriated therefor and said
responsibleappointed toinspectors shall be the boardso

direction; dutyitand shall be theunder its control andand
board,inspectors, the of tounder direction saidof said

state, city,the ordinances of saidlaws of the andenforce the
health,regulations toof said board relative and make athe

them,writing byof actsreport to board in all done assaid
inspectors, once month.such each

1885, (hereinafter Act).added.) 165(Emphasis N.H. Laws ch. 1885
byAlthough subsequently amended the General Court onthis wasact

occasions, changes presentednot to issue'are material the astwo the
powers or of the ofthey upon the duties board health. Seedo not bear

174; 1965,1905, Laws ch. 495.N.H. ch. N.H.Laws

argue language grantsthe of the 1885 Act tothatDefendants
authority city’sto hire andof the fire the healththe healthboard

provides “theythatthe Act ofSection 2 of 1885 boardofficer. [the
regulations governmentmay for...adopt such rules and the ofhealth]

theyby mayemployedofficers them as deemall subordinate
category of health officertheif we assume thatexpedient____” Even

bymeaning employed,”officers themof “subordinatefalls within the
powergrant orlanguage not the board the to hire fire thethis does

officer, only regulationsadopt properto rules and for thehealth but
onlymanagement position. Theof that reference madedirection and

3, grantswhichpower or is in section the ofto to hire fire boardthe
sanitary inspectors theyappoint“power such as deemthe tohealth

clearly grants authoritynecessary.” language appointno to orThis
Gamble, 771, 777,discharge In re 118 N.H. 394a officer. Seehealth

308, (1978).A.2d 311
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redrafting legislationinno function to makeThe courts have
fairly languageexpressed innot the of theit to intentionconform an

State, 154,162, 600,v. 101Co. N.H. 136 A.2dPublic Servicestatute.
strictlyespecially must be construed.(1957). Private acts See606

States, 761,Supp. 1946);(Ct. Cl.Oyster v. 63 F. 765Co. UnitedBeacon
StatutorySutherland, (4thConstruction 43.04 ed. C.2 J. §

given ordinary meaningtheir1973). words used must beSands The
meaninga differentappears from the context that wasunless it

Faucher, 454, 457, 581,Londonderry 112v. N.H. 299 A.2dintended.
Bunker, 783, 785,v. N.H.(1972); Town Greenland 118 394583 see of

321, 322 ofEduc.,Dist v. Bd. 114(1978); School State N.H.A.2d Orford
60, 665, plain63, (1974). readingaWe conclude that314 A.2d 667 of

authoritygrants to ofno the board health to hire or firethe 1885 Act
health officers.

authoritygrant of forDefendants find an additional the Manchester
byappoint impliedto health officers virtue ofBoard of Health an

by They arguerepeal the Act.the 1846Act 1885 that the effect ofof the
city authority byof it1885Act was to divest the all which held virtue of

except appointmentfor of thethe 1846 Act the members of the board
broadly.sweepof health. We not read the 1885 Act to sodo

providesSection of3 the 1885 Act that ofboard health“[t]he
hereby constituted shall have powersand allexercise the vested in...
health officers powersof towns under the statutes.” The vested in
“health officers of towns under the statutes” at that time included the
authority, e.g., regulations preventionto make for the and removal of
nuisances, persons pestilentto relocate diseases,infected with and to

regulations regardingmake quarantine procedures. Gen. Laws OP
1878,N.H. powersch. 111-13. The of officers, however,the health

subject Act,were still to the limitations of the 1846 and Gen. Laws OP
1878, 48:9,N.H. expresslych. which were impliedlyneither nor

byrepealed 1885the Act.

A plain reading of 3section of powersthe 1885 isAct that the
granted to the Manchester byBoard of Health that act are not
exclusive, powers grantedbut include all to town health officers
provided by statute. Because a reasonable construction of the two acts

together found,taken can be this court will not find that there has been
implied repeal.an implied repealThe doctrine of is disfavored in this

State, will notand be found convincingwithout evidence of force.
Bd.,Board Planning 150,Selectmen v. 152-53,118 N.H 383 A.2dof

1122, 1124 Accordingly,(1978). reject argument,we defendants’ and
granthold authoritythat the Act did1885 not to the Manchester

appoint dischargetoBoard of Health or health officers.
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that, mayorargue ifeven the board of andDefendants
authority cityby appointto thelaw withhad been vestedaldermen

officer, poweronly the of health had theboard tohealth fire
hiredthe board of health had him.plaintiff this instance becausein

bootstrap positionitself into adisagree. of cannotThe healthWe board
authorityby wrongful in theauthority of firstvirtue of a exerciseof

Furthermore, findingsupportsrecord the court’s thattheinstance.
cityby through actingemployed of healththe the boardplaintiff was

mayor and The ofthe board of aldermen. boardbehalf offor and on
positionchanged specifications for ofmayor the theand aldermen had

positionpermit plaintiff to fill andcity that hadhealth officer to
years. Anyposition for more than ninein thathim to remainallowed

appointmentmay accompanied originalhis hashavewhichdefect
by mayorsubsequent the ofratification of boardtheremediedbeen

334,Comm’n, 338,117v. Personnel N.H.See McIntoshand aldermen.
436, (1977).439374 A.2d

statutory practicecity’s interpretation orRegardless theof
city past,firing in the weregarding hiring of the health officerthe and

powers inthat such are vested theuphold court’s conclusionthe trial
47:12; 47:2; 47:13;mayor RSA RSA RSASeeof and aldermen.board

Ordinances,Manchester, 2-5,44:3; Code of CodeN.H. §RSA
7.4, 9, 11,1.2, 7.1, 7.3, 7.9, 20, (Municipal1.3, 21 CodeCharter §§

1867, 44;1846, 384; Stat. OFN.H. ch.Corp. 1972); ch. Gen.N.H. Laws
city1885, languagewill ofnot strain the thech. 165. WeN.H. Laws

draftinginartful or tothe to accommodateand statutescharter
city Manchester.past practices of the ofthesanction

attorneytoargues gis entitled underthat he feesPlaintiff Kin­
Thomson, 219,119 (1979)N.H. Adams,400 A.2dv. 1169 and Harkeem v.

failed, however,687, (1977).A.2d He to take617117 N.H. 377
exception order which did not award the costs andto the court’s
attorney inprayed his answer to defendant’sfor. He also assertedfees

findingscourt’s and decree werethat themotion to reconsider
plaintiffevery respect.”“absolutely We find that waivedcorrect in

by acquiescencehis his theany of claim toconsiderationfurther
818, (1979).Sperl Sperl, 422decree. See v. 119 N.H. 408 A.2dcourt’s

theholding, not reach other issues defendantsIn we needview of our
raise.

Exceptions overruled.

KING, sit;J., concurred.the othersdid not


