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Grafton
No. 79-125

of BethlehemTown

v.

George Tucker, III,E. & a.

28,December 1979

Moulton, Samaha,Smith of (Peter& Littleton orally),W. Smith for
plaintiff.the

Pancoast, byThomas orally,M. brief and for defendants Martin
Tirrell and Diane Tirrell.

PER CURIAM. agreedThis case comes before us on an statement of
questionfacts and raises the whether a applicantsuccessful for á

zoning isvariance entitled to notice of an appealabutter’s to the
superior ultimatelycourt that results in a vacatingcourt order the
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originaltoapplicant to restore the land itsrequiring thevariance and
required.isthat noticeholdcondition. We

grantedwere6,1976, Martin and Diane TirrellMay defendantsOn
Adjustmentof thatby Bethlehem BoardTown ofthea variance

Tucker,Georgeon the land of E.place hometo a mobilethemallowed
abutter, Sveda, objectedBela to theIII, Anthe other defendant.

superior13,1976, appeal to court.August filed an theand onvariance
town.appeal were Bela Sveda and the Ononly thatparties toThe

grantedhaving agreed23,1977, that the variance wastowntheMarch
stipulation with Sveda that called for theillegally, aentered into

trailer and the costs ofto remove the bearin this actiondefendants
27, 1977,original Aprilcondition. On therestoring to itsthe land

stipulation and a decreeapproved the enteredsuperior court
accordingly.

agreedpresent have that the defendants inparties actionto theThe
Tucker,action, received formal notice of eitherneverTirrell andthis

stipulation into between Bela Sveda and theenteredappeal or thethe
court, however,Shortly stipulation was filed with thetheaftertown.

legalthat some sort of actionaware wasdid becomethe defendants
validity Approximatelyof the variance.thepending that would affect

pendinginformal notice of thereceivedafter the defendantsone week
byapprovedstipulation was the court.suit, Thev.Bethlehemthe Sveda

the v. Bethlehempetitioned court to enforce Sveda courtthetown then
thereby present action.theinitiatedorder and

Slive,(Michael Esq.),L.hearing a Master whowas held beforeA
petition be dismissed. The basisthe town’s enforcementrecommended

the defendants Tirrell and Tuckerwas thatthe recommendationof
v.indispensable parties to the Sveda Bethlehem action. Thewere

J.) approved report(Johnson, the master’s and theSuperior Court
exceptions and transferred.were reservedtown’s

processargues duethat constitutional considerationsThe town
joined parties inbe as the Sveda v.require that the defendantsdid not

applicant toof a successful variance anaction. JoinderBethlehem
adjustment’s specificallydecision is notofappeal from the board

applicant,Hampshire statutes. The successfulrequired under New
rights “may directlyhowever, appeal his“may appear” as beat the

may persons joined partiesto asorder such beor “the courtaffected”
joindermay applicantWhile of thejustice require.” RSA 31:79.as

statute,by processduemay required certain considerationsnot be
clearly arise.

beingright deprivedis ofproperty that one cannot betheWhen
minimis, process clause of the Statesthe due Unitedas dedescribed
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565,576 (1975).Lopez, We do notapplies. v. 419 U.S.GossConstitution
variance,granted zoningpreviouslyof athe revocationconsider

recipientrequiring the to bear the costs ofcoupled a court orderwith
condition,original deprivationde minimisas arestoring itsthe land to

property.of

requirement processelementary offundamental dueand“An
finality reasonablyis noticeany which is to be accordedproceedingin

circumstances, apprise partiescalculated, to interestedall theunder
opportunitythemaction and afford an topendency of thetheof

Memphis Light, Gas Division v.objections.” & Watertheirpresent
1, 13 opportunityand the to be heard are(1978).NoticeCraft, 436 U.S.

Royer Dep’tprocess of law. v.ingredients to the due Stateessential of
673, (1978); Lopez,A.2d Goss v.Security, 394 828 419Empl. 118 N.H.

at 579.U.S.

context, only recentlywe have stated thatIn the criminal
known,party processisaddress of a due“[wjhen the name and

attempted bybe mailrequires that notification addressedat least
Hess, 491, 492,party.” v. 118 N.H. A.2dpersonally to the State 387

1183, inthat defendants the instant(1978). We conclude action1184
the Bela Sveda v. Bethlehem action.to notice of Thewere entitled

givenBela Svedais silent however as to whether was notice ofrecord
agrees stipulated bypresent or whether he to the facts tothe action the

concerning We mustnotice to defendants. therefore remand thetown
superior with instructions that it determinecase to the court whether

reasonablyreceived notice that wasthe defendants ever calculated to
opportunity inthem an to be heard the Sveda v. Bethlehemafford

givenis to be to Bela Sveda whoaction. Notice of this action shall also
given present concerningopportunity to evidencebe an notice to

finding be made that thedefendants. Should a defendants did not
action, presentadequate of the thereceive notice Sveda action must be

reopenedv. Town Bethlehemdismissed and the Sveda action for aof
hearing including parties.allfull

Remanded.

King, J., did not sit.


