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applies in all criminal or civil Sperl, 818, 408cases. SeeSperl v. 119N.H.
(1979).422A.2d

applies equalThis with jury-­rule force to the trial court’s
appeal,In attemptsinstructions. this new defense counsel to raise

regarding entrapmentissues the court’s and reasonable doubt
judge jury,instructions. After inquiredthe instructed the he if

approachcounsel cared to the bench. The then defense trial counsel
“Nothing.” responsesaid in to the court’s invitation. We thus have

objection exception.neither an nor an willWe not bend our
requirement so that new counsel can comb the record on a “treasure

properly broughthunt” for issues never judge.before the trial See
Perrin,Martineau v. 529,119 N.H. 404 A.2d (1979).1100

Exceptions overruled.

King, J., did not sit.
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Donahue,D.John Colliander and Michael J. of (Mr.Exeter
orally), plaintiff.Donahue for the

Christo, Portsmouth, by orally,Patricia T. of brief and for the
defendant.

DOUGLAS, presentsJ. This case the issue whether the Seabrook
Planning (hereinafter board) statutory authorityBoard has the under

zoning regulations enjointhe town’s ordinance subdivisionand to Tra-
Corporation (hereinafter Tra-Sea) conveyingSea from lots out of a

tract of land. The case was heard (Charlesbefore a Master T.
Gallagher, Esq.), petition permanentwho denied the town’s for
injunction. J.,Mullavey, approved recommendation,the master’s and

plaintiff’s exceptionsreserved and transferred the to this court.
1972,In planMarch Tra-Sea recorded a subdivision in the

Rockingham County Registry planof depictedDeeds. The subdivision
lots, lot-by-lotseventeen which Tra-Sea intended to rent on a basis to

owners, objective sellingmobile home with the ultimate of the lots.
recording planFrom present,the of the in to1972 the hasTra-Sea

interruptioncontinued without to lease lots to mobile home owners.
improvementsTra-Sea has installed a road and made on the

individual lots.
recordingAt the time of of plan,the the Tra-Sea subdivision there

regulation zoningwas no subdivision or ordinance in ineffect
subsequently adoptedSeabrook. regulationsThe town subdivision

April zoningineffective and enacted1972 a ordinance in 1974. The
zoning frontageordinance requirementsset minimum area and
pursuant exemption grandfather clause,to RSA 31:60 with an or

providedcontained in section pertinentIV:B. That clause in part:

#B. Area and Frontage: buildingNo erected,shall be
placed, moved or otherwise containinglocated on a lot less

12,500 area,squarethan in ninetyfeet or (90)less than feet
frontage road,existingof on averagean and has an width of

ninety (90)feet unless such lot is on Rockinghamrecord in the
County Registry priorDeeds to the enactment thisof of
ordinance.. (Emphasis.. added.)

arguesThe board first that the minimum requirementslot size
zoningin maycontained the Seabrook appliedordinance be to Tra-
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lots, showingSea’sundersized absent a that the lots would be rendered
by application requirements showingthe of the lot size orvalueless a

rightacquired convey bythat had a vested to the lotsTra-Sea virtue of
improvements passage disagree.made before the of the ordinance. We

zoningin aThe construction of the terms ordinance is a matter
Lebanon, N.H. 148, 370 A.2d(1977).of law. v.Trottier 117 275 Wefind

correctly interpreted language grandfatherthethat the master of the
byexempt seventeen lots ownedclause to the Tra-Sea from the

frontage requirements. uponordinance’s area and Based sufficient
evidence, lawfullythe lotsthe master found that were recorded before

1974,zoningthe ordinance inthe enactment of and therefore were
Son, Concord,exempt. City 107,v.A. Inc. 112R. Vachon & N.H.ofCf.

(1972).289 A.2d 646

protected grandfather clause,the lots are under theBecause
may right.improve or them as a matterTra-Sea sell of Battcock v.

ANDERSON,167,Rye, (1976);Town 355 A.2d 418 2 R.116 N.H.of
Zoning (2d 1976);American Law OF ed. seeBeers9.62 v. Board§ of

305,Adjustment, Super. (1962).A.2dN.J. 183 130 If the lots75 are
unnecessaryexempt, for Tra-Sea to establishit is the existence of a

right satisfy byvested to all the lots or to standards for a variance
showing by applicationwould be rendered valuelessthat the lots the of

requirements in zoninglot contained the Seabrookthe size ordinance.
Board,Planning 306,235Super.v.Graves Town 97 N.J.Bloomfieldof

interpret grandfather(1967). extending onlyA.2d To the51 clause as
right satisfyingshowing necessaryto those a vested or standards for a
grandfather meaninglessvariance would render the clause and defeat

purpose specifically exempting nonconformingits of lots of record in
169,existing N.H. at 355 A.2d atsubdivisions. 116 420.

argues findingThe board next that the master erred in that the
zoninglanguage impliedly exemptedof the Seabrook ordinance Tra-

any obligation gain approval priorto subdivisionSea from to the sale
regulationsof providesof its lots. Section E.4 the town’s subdivision

that:

any proposed anyisWhenever subdivision and before
of, sell, lease,the sale or offer to rent orcontract for such

any negotiated,partor thereof shall havesubdivision been
any permit for the erection ofand before a structure within

granted,such subdivision shall be the subdivider or his
agent writingapply inauthorized shall to the board for

approvalfinal of such subdivision.
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exemptionaThe contends that since similar to inboard that found
zoning regulations,the is contained inordinance not the subdivision

exemption onlyapplytothe town intended the to lotsthose that
prior approval adoptionreceived subdivision between the of the

regulations zoningin and of1972 the enactment ordinance in 1974.We
disagree.

correctly interpreted grandfatherWe find that the master the
zoning impliedly obviatingclause of the Seabrook ordinance as the

priorapprovalneed for to sale of thesubdivision lots. The master’s
ruling holding Rye,inis consistent with our Battcock v. Town 116of

167, (1976).N.H. A.2d355 418

agree generally protection byWe that absent afforded the
clause,grandfather approval requiredsubdivision would have been

unapproved Manchester,couldbefore the lots be sold. Blevens v.See
284, 170 However,(1961).103 N.H. A.2d when protected121 lots are

clause,zoning grandfatherunder planninga ordinance the board’s
authority preventsubdivision does not enable it to the fromowner

Super.conveying Adjustment,the lots. Beers v. BoardSee 75 N.J.of
Board, Super.Planning305, 183 94(1962); v. N.J.130 MacLeanA.2d

288, (1967).85228 A.2d

Further, zoning planningand must be viewed as
complementary communityin planning. Haar,devices used See In

Plan,ComprehensiveAccordance With a 68 Harv. L. REV. 1154
(1955). orderlyare development community.Both aimed at the of a See

Raymond,Beck v. Town 793,118 800-01,N.H. 847,394of A.2d 857
Though(1978). zoning controllingis aimed at the uses of land and

existing resources, regulations designedsubdivision are to control the
division of land developments“and to assure that such thereon are
designed to the occupantsaccommodate needs of the of the

Baldwin, Planning,subdivision.” Town RegulationsSubdivision and
Zoning, (1976), quoting18 N.H.B.J. 125 RATHKOPF,A. Law OFfrom
Zoning Planning 71, (3d 1956).and 2ch. ed.§

empowers planning totown boards enactRSA 36:21 subdivision
Meredith, 616,regulations. v. TownPatenaude 118 N.H.See 392of

advisory bodyplanning board is an(1978).A.2d The town582 that
preparezoning helps plan.and arecommends amendments master

Portsmouth, 392, (1963).N.H. A.2dKostreles v. 104 187 789 The
grant powerspecial of to enact subdivisionexercise of the controls has

(text, provisions) enablingstrictly terms ofbeen confined to the the
Pembroke,legislation. Stoney-Brook Corp. TownDev. v.See 118of

791, Realty, Nashua,(1978);Leda LanesA.2d Inc. v. 112N.H. 394 853
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Thoughsupra.244, Kostreles v. Portsmouth(1972);A.2d 320N.H. 293
areas,may prescribe minimum lot theseregulationssubdivision

36:21;zoning ordinance.to the local RSAprescriptions must conform
399, (1974).Newbury, N.H. 321 A.2d 570 The114v. TownIsabelle of

is to render undersized lots standard-grandfather clauseeffect of a
Board,Planningv. Townthough Graveseven deficient. ofBloomfield

306, (1967).Super. 235 A.2d 51N.J.97

conditions, thoughmay impose even thereplanningA board
provisionslot size contained in acompliance minimumwithhas been

necessaryordinance, are for “the harmoniouszoning when conditions
“openmunicipality and its environs” and fordevelopment of the

36:21;adequate proportion.” RSA Patenaude v. Townspaces of of
Thus,616, planningMeredith, (1979). a boardA.2d 582118 N.H. 392

providingapproved of a road access tomight dedicationcondition its
v.proposed subdivision. MacLeana Seewithinlotsindividual

288,Board, Super. (1967).A.2dPlanning 228 8594 N.J.

attemptingpresented to the master tono evidenceThere was
any from the sale of the seventeen lots.quantify expected harm

Rather, that Tra-Sea has made substantialshowsthe evidence
objectivelots consistent with the ofthe seventeenimprovements on

providinga roadhas constructeddefendant access toselling Thethem.
occupiedlots, support mobile homes. fail to seepresently Wethe which

anyownership significant degreeinchange wouldinhow a mere
burdens, thereby justifymunicipal and either denial of theincrease

approvalof to theright conditions of theirto sell the lots or attachment
Meredith, 379, 402 166 (1979).119 A.2dTown N.H.Keener.sale. See of

grandfatherargues ifthat even the clause wasnextThe board
necessity approval,exempt of subdivision Tra-Sea hastheintended to

individuallyconvey operatedright because it has theto the lotslost its
park subsequentand because it filed atract as a mobile homeentire

composedtract tworecording depicting the entire as ofin 1977
parcels.

mayexempt protectionagree of lots lose histhat an ownerWe
abolishing 2by abandoning property or individual lot lines. A.the

PlanningZoningRathkopf, 32.03, 32-10,32-­andLaw of atThe §
However, property1979). we find that Tra-Sea’s use of the(4th ed.11

finding, uponpark preclude a based thedoes notas a mobile home
individually.evidence, were treated SeeKeenethat the lots themselves

379,Meredith, (1979).119 N.H. 402 A.2d 166 Thev. Town masterof
any singleparcelpark as of land under ormobile homedefined a

adaptedownership or to accommodate two or morelaid outcommon
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separateThis definition does notmobile homes. exclude treatment of
continuouslythe lots. evidence shows that Tra-Sea hasThe rented

homes,separate to who own ownlots tenants their mobile the
improvements lots,ondefendant has made individual and the lots are

individually mortgaged. is planThere evidence that the 1977
depicting parcels clearing uptwo was recorded with a view to deed

any wayreferences and that thereafter Tra-Sea did not combine or in
extinguish original lines.lot

finallyThe contends that parkboard Tra-Sea’s mobile home
nonconforming expanded changedconstitutes use thata cannot be or

disagree.special exception.without a We

The master found that the of lotssale does not constitute an
expansion change nonconforming correctlyor of a use. He indicated

presentlotsthat the sale of to owners of mobile homes now situated on
nonconforminginthe lots does not result a use because the ordinance

prohibitdoes not mobile homes on individual lots. Nor is the sale of lots
intendingpurchasersto individual to construct homes an extension of

nonconforming alreadya use because the area is zoned residential.

The board concedes that Tra-Sea would be able to continue
indefinitely onlyto lease out mobile practicalhome sites. The

refusing conveyancedifference in result between to allow of lots while
allowing them to be leased ownership.is one of The board would

occupancy by residingrestrict the lots to homes,tenants in mobile
permitting individuallyrather than lots byto be occupants.owned It

recognizedhas changebeen that the mere from occupancytenant to
occupancyowner is not an extension or previousalteration of a

nonconforming use. Beers v. Adjustment, 305,Board Super.75 N.J.of
(1962).183 A.2d strictly130 Such restrictions must be construed soas

impair integralnot to an of ownership,incident that of unfettered
alienability. Id.

Exceptions overruled.

KING,J., sit;did not the others concurred.


