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orally),Johnson, (Anthony A. McManus forDoverofMcManus &
plaintiff.the

attorney Portsmouth, bycity of brief andEldredge,M.Charles
orally, the defendant.for

Portsmouth, orally,Jr., by brief and for theMurphy, ofMaurice J.
Savingsintervenor, Bank.Portsmouth

DOUGLAS, question in this case is whether the PortsmouthJ. The
Commission, applicationofconsideration an forinDistrict itsHistoric

district,building an conformedwithin historicpermit ato demolisha
31:89-a, :89-f, ofand certain sections therequirements of RSAtheto
ordinance.historic districtPortsmouth

buildingSavings owns a at Court StreetBank 179The Portsmouth
12,Septemberhistoric Ondistricts.is within one of Portsmouth’sthat

commission, hearing,1977, ahistoric district afterPortsmouththe
permitby applicationbank’s a toapproved vote thea four-to-two for

space parkingbuilding. intends use the for aThe bank todemolish the
lot.

Portsmouth, appealedplaintiff, a of the commission’sThe citizen
Zoning Adjustment pursuantBoard ofthe todecision to Portsmouth

notice, hearingproper publicthe heldAfter board aRSA 31:89-h. the
25,1977, againstitat which heard evidence for andde novo on October

vote,Byapproval. thea three-to-three board failed todemolition
rehearingA forthe commission. motion was denied.overturn

superiorplaintiff appealed pursuantcourt toThe to RSA 31:77. The
Morse, Jr., Esq.) recommended that the board’s(MaylandMaster H.

J.,Mullavey, approved report,thenot set denied adecision be aside.
stay judgment,motion for of and reserved and transferred all

questions law to court.of this
legal againstplaintiff presumptionis athat thereThe contends

change argues requestingShein districts. that inhistorical
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buildingpermission askingits the is into demolish bank essence for a
submits,request, plaintiffvariance. Such a the carries with it the

changeproposedprovingof the purposeburden that serves the of
districtinghistorical as outlined in and ofRSA 31:89-a section 10-1002

ordinance,the Portsmouth historical district and comportsthat it
specifiedwith certain in section 10-1004(A)considerations theof

ordinance.

relatingthat neitherFirst we observe the statute to historic
districts, 31:89-i,toRSA nor Portsmouth31:89-a the ordinance

any resemblinglanguage III,contains that in RSA 31:72 which sets
Further,out the elements of a case for a variance. we do not theread

31:89-a,respective purpose,ofstatements RSA and section 10-1002of
city ordinance, explicitly impose proof anythe to a of party.burden on

plaintiff arguesThe next that the historic district commission failed
citycomply with ordinance.to the She cites section 10-1004(A) and
reviewingpoints applicationout that in an permitfor a the

purposecommission into accountmust “take the of this ordinance”
“give toand consideration” certain factors. The ordinance’s statement

10-1002,purpose,of section states that:

heritage well-being CityThe economicand of the will be
strengthened by (a) preserving its architectural and

setting; (b) conserving propertyhistoric values in such
fostering beauty;district(s); (c) (d)civic strengthening the

economy; (e) promotinglocal usethe of historic or
significantarchitecturally buildings education,for the

pleasure, municipality.and welfare of the thecitizens of

Review,”10-1004(A), “Scope requiresSection entitled of that the
“give following:commission toconsideration” the

(1) The or of buildinghistorical architectural value the or
setting;structure(s) and its

(2) general compatibilityThe design,of exterior
texture,andarrangement, proposedmaterials to be used in

existingrelationship buildingto the or structures and its
construction,setting surrounding area;or if new to the

(3) generalThe size and scale of new construction in
existingrelationship surroundingsthe includingto

building’sconsideration such factorsof as to the overall
width,height, frontage, stories,street of typenumber of
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doors),(windows and androofs, openingsfacade
details;architectural

yards, space,factors, including parkingoff-street(4) Other
sidewalks,drives, signs, landscapinglocation of entrance

buildinganyof ormight the characteraffectwhich
district, any other factor whichandthewithinstructure

setting for such structure orappropriateto therelates
structures;grouping of

includingthe whether orof areaspecialThe character(5)
commercial;orprimarilyit residentialnot is

buildingactivity needsof and the ofthe(6) The economic
ofactivity it relates to the welfare theandthat as

community.

requiresposition is that the ordinanceplaintiffs becauseThe
purposeaccount” the of the ordinance andto “take intothe commission

in 10-1004(A),factors listed“give to the sectionconsideration”to
hearingbe the onrelating each must taken atto considerationevidence

imposeread the ordinance to such aapplication. We do notthe
phrasesno case in which therequirement. research disclosesOur

to,” statute,“give inused ainto or consideration when“take account”
taking ofrequire formal evidence.to thehave been held

However, plaintiffs generalagree with the thesis that thewe
supportit sufficient to thenot have before informationcommission did

statutorily required permitare beforethat we believe aconclusions
upon. For reason notapplication be acted that we do reach thecan

fatallyin this is for ofrecord case defective wantissue whether the
findingsspecific of fact.

historic districtThe Portsmouth ordinance enumerates the
specificallyinpurposes of statute section 10-1002and lists certainthe

10-1004(A).important in The issection commission directed tofactors
“give purposesto”into and consideration these“take account” and

application changefor within thefactors when it considers an historic
commission,Clearly any concerningindistrict. the deliberation a

first,things:application, itpermit must do two must reach a reasoned
permit, granted, purposesif will serve thedetermination whether the

Second,of the statute. it analyze changemust proposedthe with
in 10-1004(A).enumeratedreference to the considerations section

places dutyon the commission to31:89-f the reach aRSA
Furthermore, phrasesthe “take intoreasoned decision. account” and
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“give require merelythe commission to do thanconsideration to” more
ponder inissues raised sectionsor reflect on the 10-1002 and 10-

group required1004(A); of information isa assessment before a
City Coleman, (9thdecision reached. Davis v. 521 F.2d 661is See of

Finally, duty inquire1975).Cir. we that this court’s is to intonote the
31:78,of decision. Seereasonableness the commission’s RSA :89-f. We

find decision unreasonable.the commission’s

onlythe testimonyOur examination of record reveals that the
representative, Attorneybefore commission was that of athe bank

relatingMurphy, parkingto the bank’s need for a lot and to the
pointof from ofeconomics the demolition the view of the bank and the

city. MurphyMr. discussed the bank’s need for more customer
parking unfeasibilitytheand maintainingof building question.the in

building’suponHe touched the condition and hisoffered view that
building question buildings surroundingneither the in nor the it had

“any great MurphyMr.historic value.” also discussed the-bank’s
history major taxpayer,businessas a civic-minded and as well’as the

proposed parkingnature of the sidewalk that would run next to the lot.
The commission also had before it memoranda from the director of the

Banke,planning Strawbery Inc., outliningboard and infrom detail
the centuryhistoric nature of the Itaiianate nineteenth structure and

sum,opposing In to haveappearsits destruction. the commission had
before the opinionsit little more than unsubstantiated permitof the
applicant commission, therefore,,in favor of Thedemolition. did not

justifyhave it lightbefore sufficient information to demolition in of
questions proposedsuch as preservewhether the demolition would the

setting” area,“architectural and historic of the beauty,”foster “civic
“specialcompatibleor be with the ofcharacter the area.”

Bank,SavingsThe Portsmouth the case,inintervenor this
argues in its brief that the commission members must be deemed to

statutory dutyhave fulfilled their requiredto consider the factors
because the record that byreveals some of the members drove the
building questionin and reflected on how the area would look without
it. One of them noted he and his building “yucky.”that son felt the was
However, applicable case,under the tostatutes this the commission

duty grouphad a to make a assessment of information that was more
personal opinionthan mere of or legislature,one more members. Our

providedwhen it for the existence of historic commissions,district
clearly gatherintended that commissionthe should ownits facts.

duty requestIt shall be the the to reportsof commission and
regarding feasibilityrecommendations the of the



949

board, chief,applicant’s proposal planningfrom the fire
building inspector, health officer and such other

may possessofficials whoadministrative information
application. dutypertinent to It shall be thethe of the

professional,commission to seek advice from such
educational, groups persons maycultural or other or as be

necessarydeemed for the determination of a reasonable
power engageshalldecision. The commission have the to

maysuch technical assistance and consultants as be deemed
necessary carry purposesto out the of this subdivision....

RSA 31:89-f. We find that the commission in this case did not have
before it tosufficient information enable it to reach reasoned decisions

regard purposeswith to the enumerated and factors itthat must
consider. to rehearingWe therefore remand the commission for a in

opinion, suggestaccordance with this but do not what result should be
upon rehearing. do,reached that Because we hold as we we do not

plaintiffs questions concerning appealreach the proceedings before
zoning adjustment superiorthe board of and the court.

Exceptions part; part;overruled in sustained in remanded.

All concurred.
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