
956

Rockingham
No. 79-172

Raymond D. Lane a.&

v.

Arlington CompanyTrust

28,December 1979

Ford, Salem, orally,by plaintiffs.B. brief and for theJohn of

Stein, Salem, by orally,Ralph of brief and for the defendant.

BROCK, is, extent,presented any,inissue this case to what ifJ. The
by mortgagee mortgagormade a first toadditional advances thedo

intervening mortgage.priority secondhave over an
Defendant, mortgagee, $30,000 byloaned whichfirst was secured a

1, 1975, Body,mortgage April to Canobierecorded Auto Inc.
mortgage $119,500forPlaintiffs held a second which was recorded on
6, 1975,5,April April corporationdefendantOn loaned the an1975.

$10,000. upon mortgageDefendant foreclosed itsadditional on
20,1976. agreedAugust that at that time theIt is balance and interest

mortgage $26,174.37original noteon the first was and thedue balance
$8,906.61.$10,000 sale,note was At thedue on the foreclosure

$36,450 plaintiff broughtand thendefendant received this action to
$26,174.37proceeds in of thethe excess which was duerecover

original mortgage.defendant on the



957

superior originally plaintiffs.The court entered a verdict for
a motion to set aside uponDefendant filed the verdict and

reconsideration, pursuantthe court ruled that to RSA 479:4 the
equalpriorityhad on an amountdefendant to the indebtedness

by mortgage, $30,000,secured the first and could use the balance due
$10,000 and,on to to mortgagethe note add the balance ondue the

therefore, $30,000. excepted rulingretain Plaintiffs to this and the
Bean,by J.case was transferred We affirm.
onlyarguePlaintiffs that the amount ondue defendant’s first

$26,147.37,mortgage, may bybe retained defendant. It is their
part $10,000subsequentlycontention that no of the balance due on the

April 6, 1975,corporationloaned the given priorityto on should be
plaintiffs’ mortgage April 5,1975.over which wassecond recorded on

disagree. provides:We RSA 479:4

Any by mortgageesum or shallsums which be loaned the to
anymortgagor anythe at time after the execution of

mortgage equallyhereafter shallmade be secured with and
priority original indebtedness,have the assame the to the
aggregate outstanding anyextent that the amount at one

originaltime when to the onadded balance due the
originallyindebtedness shall not exceed the amount

by mortgage. chargedsecured the The interest rate on such
readvance need not be the same as that set inforth the
original note.

originally byThe amount secured mortgagedefendant’s was
$30,000. foreclosure,At the time of $26,174.37.the balance due was
Therefore, 479:4,under ofthe terms RSA defendant was entitled to a
priority $30,000up anyof to on monies it had advanced to the
corporation. corporationBecause the still $8,906.61owed defendant

loan,subsequent $10,000on the prioritydefendant was entitled to on
such additional sum as would when added to the balance due on the

mortgage originallyfirst not exceed the amount bysecured the first
mortgage. Accordingly, correctlythe trial court determined that

$3,825.63defendant was entitled to an additional of the foreclosure
proceeds.sale

In v. SavingsEarnshaw First Federal Assoc.,and Loan 109
283, (1969),N.H. 249 A.2d 675 we stated “the creditor is entitled to

concerning mortgagor’sknow worstthe the financial status and isthis
through knowledge figureachieved the of the outside recorded in the

mortgage.” 285-86,109 atN.H. 249 A.2d at figure676. The outside in
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and,mortgage $30,000 mortgagewas because the athis contained
advances,securing subsequent putwereclause future creditors on

priority equalthat couldnotice the defendant’s that amount. We
$30,000ofsuperiorthe award to defendant andaffirm court balance
plaintiffs.proceedsof tothe foreclosure sale

exceptions overruled.Plaintiffs’

All concurred.
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